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In the United States District Court for the District 

of Columbia 


Civil Action No. 26453 


Uebersee Finanz-Korporation, A. G. Libstal, 
Switzerland, 


Plaintiff , 


—v.— 


Jambs K. Markham, as Alien Property Custodian, 

Defendant. 


Complaint 


Filed Oct. 25, 1944 


Plaintiff by its attorneys, complaining of the defendant, 
alleges: 


1. This action arises under the Fifth Amendment to the 
Constitution of the United States and the Trading With 
The Enemy Act, Act of October 6, 1917, 40 Stat. 411, as 
amended; U. S. C. Title 50, Appendix Sections 1 to 31, 
inclusive, as hereinafter more fully appears. 


2. The matter in controversy exceeds, exclusive of inter¬ 
est and costs, the sum of $3,000. 


3. Plaintiff is a corporation organized in the year 1922 
under the laws of the Confederation of Switzerland, has 
its principal office at Liestal, Switzerland, and is and 
always has been a citizen of Switzerland. 


4. Plaintiff is not, nor at any of the times herein sped r 
fied has been, an enemy or ally of enemy of the United 
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States within the meaning of the Trading With The Enemy 
Act, 


5. Plaintiff is not, nor at any of the times herein speci¬ 
fied has been, a national of a designated enemy country. 

6. On and prior to June 4,1942, and continuously there¬ 
after, plaintiff was and is the lawful owner of the follow¬ 
ing property: 

(a) , 345,760 shares of the common stock of Harvard 
Brewing Company (a Delaware Corporation), and all divi¬ 
dends thereon since June 14th, 1942. (Described in Cus¬ 
todian’s Vesting Order No. 17, dated June 14, 1942.) 

(b) 73,039 shares of the common stock of Spur Distribut¬ 
ing Company, Inc. (a Delaware Corporation), and all divi¬ 
dends thereon since June 14, 1942. (Described in Custo¬ 
dian’s Vesting Order No. 14, dated June 14* 1942.) 

(c) 100 shares of the common stock of Westminster 
Industrial Corporation (a New York Corporation), and all 
dividends paid thereon since June 14, 1942. (Described in 
Custodian’s Vesting Order No. 18, dated June 4, 

1942.) 

3271 (d) 7,304 shares of the common stock of Ajax 

Transportation Company (a Missouri corporation), 
and all dividends thereon since June 30, 1942. (Described 
in Custodian’s Vesting Order No. 36, dated June 30, 1942.) 

(e) All right, title and interest of Uebersee Finanz- 
Korporation, A. G., (Overseas Finance Corporation, 
Limited), in and to that certain contract executed under 
the date of October 18, 1940 with Amerlagene, Inc., a 
Delaware corporation. 


All income, profits and other property heretofore accrued 
or which may hereafter accrue to Uebersee Finanz-Kor- 
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poration, A. G. (Overseas Finance Corporation, Limited), 
by virtue of the aforesaid contract dated October 18, 1940. 
(Described in Custodian’s Vesting Order No. 51, dated 
July 11, 1942.) 

(f) 300 shares of the common stock of Amerlagene, Inc. 
(a Delaware corporation), and all dividends thereon since 
June 4,1942. (Described in Custodian’s Vesting Order No. 
19, dated June 4, 1942.) 

7. On the following dates Leo T. Crowley, the predeces¬ 
sor in office of the defendant, caused to be executed the 
following numbered Vesting Orders respecting the prop¬ 
erty described in the indicated sub-sections of Paragraph 
6, above: 

Vesting 

Date order No. Description 


6-14-42._ 

17 

See Paragraph 6 (a). 

6-14-42_ 

14 

See Paragraph 6 (b). 

64-42. 

18 

See Paragraph 6 (c). 

6-30-42.. 

36 

See Paragraph 6 (d). 

7-11-42. 

51 

See Paragraph 6 (e). 

6-4r42._ _ 

19 

• 

See Paragraph 6 (f). 


8. Thereafter, in purported pursuance of said Vesting 
Orders the said Leo T. Crowley, without warrant of law 
and in violation of the Constitution of the United States, 
seized the property described in Paragraph 6 above, with¬ 
out the consent of the plaintiff. 

9. At no time, at or since the dates mentioned in Para¬ 
graphs 7 and 8 above, has any of the property described 
in Paragraph 6 above, been owned, directly or indirectly, 
in whole or in part, by any person who was or is an enemy 
or ally of enemy within the meaning of the Trading With 
The Enemy Act 
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10. At no time, at or since the date, mentioned in Para¬ 
graphs 7 and 8 above, has any of the property described in 
Paragraph 6 above, been owned, directly or indirectly, in 
whole or in part, by any person who was or is a nationai 
of a designated enemy country. 

11. On May 27, 1943 plaintiff duly made and filed in 
triplicate with the defendant, a Notice of Claim with re¬ 
spect to the property described in Paragraph 6 above, in 
the form and containing the particulars required by the 

Alien Property Custodian. 

3272 12. Defendant and his predecessor have retained 

and defendant is now retaining the property de¬ 
scribed in Paragraph 6 hereof, without warrant of law and 
in violation of the Constitution of the United States. 

Wherefore plaintiff demands: 

(a) Judgment that it is entitled to the immediate posses¬ 
sion of the property described in Paragraph 6 hereof. 

(b) That a decree be entered directing the defendant to 
account for and deliver and transfer to plaintiff the prop¬ 
erty described in Paragraph 6 hereof, together with all 
dividends and avails thereof and all right, title and inter¬ 
est therein. 

(c) Judgment for the costs of this action. 

Uebebsee Finanz-Korporation, Plaintiff. 

By Bichard J. Connor, 

Bart W. Butler, 

Attorneys for Plaintiff, 

821 15th Street NW., Washington 5, D . C. 

• • • • • 
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Amendment to Complaint Filed August 20, 1945 

In United States District Court 


Amendment to complaint 
Filed Aug. 20, 1945 

The Complaint in the above-entitled matter is hereby 
amended in the following particulars: 

By amending Paragraph 7 to read as follows: 


7. On the following dates Leo T. Crowley, the predeces¬ 
sor in office of the defendant, caused to be executed the fol¬ 
lowing numbered Vesting Orders respecting the property 
described in the indicated sub-sections of ParagT&ph 6, 
above: 


Vesting 

Date order No. Description 


&-14-42_ 

6-14r42_ 

6-4-42_ 

6- 30-42_ 

7- 11-42._ 

6-4-12._ 



17 See Paragraph 6 (a). 
14 See Paragraph 6 (b). 

18 See Paragraph 6 (c). 
36 See Paragraph 6 (d). 
51 See Paragraph 6 (e). 

19 See Paragraph 6 (f). 


and on August 6, 1942, issued an amendment of Vesting 
Order No. 17 and on July 11,1944, the defendant issued an 
amendatory and supplemental order to Vesting Order No. 
14. 


By amending Paragraph 9 to read as follows: 

9. At no time, at or since the dates mentioned in Parar 
graphs 6, 7 and 8 above, has any of the property de- 
3273 scribed in Paragraph 6. above, been owned or con¬ 
trolled, directly or indirectly, in whole or in part, by 
any person who was or is an enemy or ally of enemy within 
the meaning of the Trading with the Enemy Act 
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By amending Paragraph 10 to read as follows: 

10. At no time, at or since the dates mentioned in Para¬ 
graph 6, 7, and 8 above, has any of the property described 
in Paragraph 6 above, been owned or controlled, directly 
or indirectly, in whole or in part, by any person who was 
or is a national of a designated enemy country. 

By adding a paragraph numbered 10 (a) reading as fol¬ 
lows: 

10 (a). At no time, at or since the dates mentioned in 
Paragraphs 6, 7 and 8 above, has any of the property de¬ 
scribed in Paragraph 6 above, directly or indirectly, in 
whole or in part, been owing or belonging to, or held for, 
by, on account of, or on behalf of, or for the benefit of: 

(i) An enemy or ally of enemy within the meaning of the 
Trading with the Enemy Act. 

(ii) A designated enemy country within the meaning of 
the Trading with the Enemy Act or any executive orders 
issued pursuant thereto. 

(iii) Any national of a designated enemy country within 
the meaning of the Trading with the Enemy Act or any 
executive orders issued pursuant thereto. 

By adding a paragraph numbered 10 (b) reading as fol¬ 
lows: 

10 (b). At no time, at or since the dates mentioned in 
Paragraphs 6, 7 and 8 above, have any of the corporations 
whose names are stated in Paragraph 6 above been an 
enemy or ally of enemy within the meaning of the Trading 
with the Enemy Act or a national of a designated enemy 
country within the meaning of the Trading with the Enemy 
Act or any of the executive orders issued pursuant thereto. 

By adding to the prayer for relief in said Complaint a 
subparagraph (d) reading as follows: 

(d) Such other or further relief as is warranted in the 
premises. 

• • • • • 
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Answer to Complaint as Amended 
Filed February 6, 1948 

3286 Defendant Tom C. Clark, Attorney General, as suc¬ 
cessor to the Alien Property Custodian, for his an¬ 
swer to the complaint as amended: 

1. Admits that this action purports to be brought under 
the Trading with the Enemy Act, as amended, and except 
as thus expressly admitted, denies each and every allega¬ 
tion contained in Paragraph 1 of the complaint. 

2. Admits the allegations contained in Paragraph 2 of 
the complaint 

3. Admits that plaintiff is a corporation organized under 
the laws of the Confederation of Switzerland, and except 
as thus expressly admitted, alleges that he is without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in Paragraph 3 of 
the complaint. 

4. Denies each and every allegation contained in Para¬ 
graph 4 of the complaint. 

5. Denies each and every allegation contained in Para¬ 
graph 5 of the complaint. 

6. Admits that immediately prior to the respective 
dates of vesting thereof the property described in Para¬ 
graph 6 of the complaint was held or registered in the 
name of the plaintiff or its nominees, agents, or trustees, 
and that plaintiff was a party to the contract described 
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in subparagraph 6(e) of the complaint, but denies 
3287 that plaintiff was the real, beneficial owner of such 
property, and except as thus expressly admitted, 
denies each and every allegation contained in Paragraph 6 
of the complaint 

7. A dmi ts the allegations contained in Paragraph 7 of 
the complaint, except that defendant alleges that Vesting 
Order Nos. 14 and 17 were executed on June 4, 1942 and 
that Vesting Order No. 51 was executed on July 10, 1942. 

8. Admits that Leo T. Crowley vested the property de¬ 
scribed in Paragraph 6 of the complaint under the author¬ 
ity of the Trading with the Enemy Act, as amended, and 
without the consent of the plaintiff, and except as thus ex¬ 
pressly admitted, denies each and every allegation con¬ 
tained in Paragraph 8 of the complaint 

9. Alleges that on and after the respective dates of 
vesting title to the property described in Paragraph 6 of 
the complaint has been vested in the Alien Property Cus¬ 
todian and in the Attorney General, as successor to the 
Alien Property Custodian, on behalf of the United States 
of America, and otherwise denies each and every allega¬ 
tion contained in Paragraph 9 of the complaint. 

10. Alleges that on and after the respective dates of 
vesting title to the property described in Paragraph 6 of 
the complaint has been vested in the Alien Property Cus¬ 
todian and in the Attorney General, as successor to the 
Alien Property Custodian, on behalf of the United States 
of America, and otherwise denies each and every allega¬ 
tion contained in Paragraph 10 of the complaint. 

11. Alleges that on and after the respective dates of 
vesting title to the property described in Paragraph 6 of 
the complaint has been vested in the Alien Property Cos- 
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todian and in the Attorney General, as successor to the 
Alien Property Custodian, on behalf of the United States 
of America, and otherwise denies each and every allega¬ 
tion contained in Paragraph 10(a) of the complaint. 

12. Alleges that the Alien Property Custodian 
3288 vested certain shares of stock of the corporations 
referred to in Paragraph 6 of the complaint, as 
more particularly described in the vesting orders referred 
to in Paragraph 7 of the complaint, and otherwise denies 
each and every allegation contained in Paragraph 10(b) 
of the complaint. 

13. Admits that on May 27, 1943 plaintiff filed a notice 
of claim with the Alien Property Custodian with respect 
to the property described in Paragraph 6 of the complaint, 
and except as thus expressly admitted, denies each and 
every allegation contained in Paragraph 11 of the com¬ 
plaint 

14. Admits that defendant and his predecessors have 
retained and that defendant is now retaining the property 
described in Paragraph 6 of the complaint, and except as 
thus expressly admitted, denies each and every allegation 
contained in Paragraph 12 of the complaint. 

Wherefore the defendant demands judgment dismissing 
* the complaint herein, together with the costs and disburse¬ 
ments of this action. 


David L. Bazelon 
David L. Bazelon 
Assistant Attorney General 

Thomas E. Harris 
Thomas E. Harris 
Special Assistant to the 
Attorney General 
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Pretrial Proceedings and Defendant’s Attached Memo 
Filed October 25, 1948 

3316 Statement of Natube of Case: 

Action under Section 9 of the Trading with the 
Enemy Act to recover certain property originally belong¬ 
ing to plaintiff and which was seized by the Alien Property 
Custodian. 

The Supreme Court has held that the plaintiff may 
maintain this action under Section 2, 332 U. S. 480 (1947). 
The plaintiff is a corporation organized and existing under 
the laws of Switzerland. 

Defendant contends that the stock of the corporation is 
held or that the corporation is controlled by enemy aliens. 
Defendant admits that the property referred to in the com¬ 
plaint was seized by the Alien Property Custodian and at 
the time of the seizure it was the property of the plaintiff. 

The only issue of fact in the case is whether the stock 
of the plaintiff is owned by or the plaintiff is otherwise 
controlled by enemy aliens. 

Defendant further claims and presents an additional 
issue that the plaintiff corporation was doing business in a 
country with which the United States was at war and is 
therefore itself an enemy. 

Defendant claims that plaintiff corporation was doing 
business in an enemy country Le. Hungary from the middle 
1930s to 1942. 

Specifically defendant claims that plaintiff operated 
mines in Hungary either directly or through others. 

It is stipulated that the defendant will furnish plain¬ 
tiff’s counsel with those portions of the hearing before the 
Alien Enemy Hearing Board which relates to the operation 
of the mines. 

Defendant’s contentions are set forth in greater detail 
in the attached memorandum which is made a part of this 
memorandum. 
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3317 It is stipulated that Exhibit 17, attached to defen¬ 
dant’s notice to admit, a folder consisting of five 
pages, is a photostat of a document in the files of the City 
Bank Farmers Trust Company. 

That the document heretofore identified as Exhibit 17, 
a folder consisting of five pages, was kept by the City Bank 
Farmers Trust Company in the regular course of business 
and that it was the regular course of business of the City 
Bank Farmers Trust Company to keep such document. 

That pages 2 and 5 of such document were signed by 
Fritz von OpeL 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the fol¬ 
lowing stipulations unless modified by the Court to prevent 
manifest injustice: 

The plaintiff stipulates that the translations furnished by 
the defendant of exhibits that were identified at the taking 
of depositions is an accurate translation. 

Defendant admits that the plaintiff is a Swiss corpo¬ 
ration. 

It is stipulated that each party may call two expert wit¬ 
nesses as to German law and one witness as to Swiss law. 

It is stipulated that in November 1939 Fritz Von Opel 
became a citizen of the principality of Lichtenstein. Defen¬ 
dant contends however that under German law he did not 
thereby lose German citizenship. 

It is stipulated that photostats may be produced in evi¬ 
dence at the trial in lieu of original documents subject to 
correction. 

It is stipulated that the agreement bearing date of Oct. 5, 
1931 was signed by the parties whose signatures it pur¬ 
ports to bear. The agreement is being marked. It is further 
stipulated that document was executed sometime prior 
to Jan. 1, 1932. It is further stipulated that a photostatic 
copy may be substituted for the original. 
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Dated Oct 22, 1948 

A. Holtzoff, 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Richard Connor 

Attorney for Plaintiff. 

Thomas Harms 

Attorney for Defendant. 
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Defendant’s Contentions 

3318 L Under Section 2 of the Trading with the 
Enemy Act and the decision of the Supreme Court 

in Uebersee v. Clark, 332 U. S. 480 (1947) plaintiff corpora¬ 
tion is enemy tainted and may therefore not recover, if 
it is owned or controlled by enemies. It is undisputed 
that all of the stock of plaintiff corporation was acquired 
by Fritz von Opel solely with the proceeds of an alleged 
gift agreement of October 5, 1931 between Wilhelm and 
Marta von Opel and Fritz von Opel. Defendant contends 
that the plaintiff’s enemy taint exists by reason of any one 
of the following grounds: 

1. The alleged gift agreement of October 5, 1931 
was sham and fictitious, and did not operate to pass 
title from Wilhelm and Marta von Opel to Fritz von 
OpeL The stock of plaintiff, therefore, was at the time 
of vesting, owned by Wilhelm and Marta von Opel, 
residents and nationals of Germany, and enemies 
under the Act. 

2. The usufruct provided for in the alleged gift 
agreement of October 5, 1931 was never validly cre¬ 
ated under German law; said usufruct was an essen- 
ital part of the agreement; since the usufruct was 
invalid, the entire agreement was invalid, and there¬ 
fore did not pass title from Wilhelm and Marta von 
Opel to Fritz von OpeL The stock of plaintiff, there¬ 
fore, was at the time of vesting owned by Wilhelm 
and Marta von Opel, residents and nationals of Ger¬ 
many, and enemies under the Act 

3319 3. If the entire gift agreement of October 5,1931 
be considered valid, the stock of plaintiff was, by 

reason of the usufruct provision, owned or controlled 
by, or was held on behalf of Wilhelm and Marta von 
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Opel, residents and nationals of Germany, and enemies 
under the Act 

4. Even if it be assumed that Fritz von Opel was 
plaintiffs sole stockholder, as plaintiff alleges, Fritz 
von Opel was an agent of the German government or 
was acting on behalf of that government while the 
United States was at war with Germany, and is, there¬ 
fore, an enemy under Section 2 of the Trading with the 
Enemy Act Consequently, plaintiff is owned or con¬ 
trolled by an enemy under the Act. 

5. If it be assumed that the stock of plaintiff is 
owned by Fritz von Opel, as plaintiff alleges, Fritz von 
Opel is a national of Germany and plaintiff is owned 
or controlled by a national of Germany and may not 
recover under the provisions of Sections 2 and 39 of 
the Trading with the Enemy Act 

II. Plaintiff was doing business in a country with which 
the United States was at war and is therefore itself an 
enemy under the provisions of Section 2 of the Trading 
with the Enemy Act and may not recover. 
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Plaintiff’s Interrogatories, Served October 27, 1948 

3339 To: David L. Bazelon 
Thomas E. Harris 
Myron C. Baum 
Joseph Laufer 
Attorneys for Defendant 
Department of Justice 
Washington 5, D. C. 

Interrogatories on behalf of plaintiff to be answered by 
the defendant: 

1. State what the defendant means by the word “sham” 
as used in sub-paragraph 1 of the memorandum “De¬ 
fendant’s Contentions”. 

2. State what the defendant means by the word “ficti¬ 
tious” as used in sub-paragraph 1 of the memorandum 
“Defendant’s Contentions”. 

3. State the provision of German law upon which the de¬ 
fendant relies in sub-paragraph 2 of the memorandum 
“Defendant’s Contentions”, which states “The usu¬ 
fruct provided for in the alleged gift agreement of 
October 5,1931 was never validly created under Ger¬ 
man law”. 

4. State the provision of German law on usufruct upon 
which the defendant relies in its contention in sub- 
paragraph 3 of the memorandum “Defendant’s Con¬ 
tentions” that the stock of plaintiff was, by reason of 
the usufruct provision, owned or controlled by, or was 
held on behalf of Wilhelm and Marta von Opel, resi¬ 
dents and nationals of Germany, and enemies under 
the Act 
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5. State the nature of Fritz von Opel’s agency for the 
German Government and in what respect he acted for 
that Government as set forth in sub-paragraph 4 of 
the memorandum “Defendant’s Contentions”. 

6. State the evidence, documentary or otherwise, upon 
which the defendant relies for the statement in sub- 
paragraph 4 of the memorandum “Defendant’s Con¬ 
tentions” that “Fritz von Opel was an agent of the 
German Government or was acting on behalf of that 
Government while the United States was at war with 
Germany, and is, therefore, an enemy under Section 
2 of the Trading with the Enemy Act”. 

7. State the evidence, documentary or otherwise, 
3340 upon which the defendant relies for the statement 
in sub-paragraph 5 of the memorandum “Defen¬ 
dant’s Contentions” that “Fritz von Opel is a national 
of Germany”. 

8. State the names and addresses of the witnesses, if 
any, and the substance of their testimony, upon which 
the defendant intends to rely for any and/or all of de¬ 
fendant’s contentions. 

9. As to “II” of the “Defendant’s Contentions” it is the 
understanding of the plaintiff that should the defen¬ 
dant endeavor to prove that “the plaintiff was doing 
business in a country with which the United States 
was at war” that the defendant, pursuant to the order 
of the court at pre-trial, will supply to the plaintiff 
that evidence upon which the defendant relies. 

Dated, October 27,1948. 


Bichard J. Connor 
Walter E. Gallagher 

Attorneys for Plaintiff 
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Plaintiff’s Interrogatory, Served October 29, 1948 

3341 To: David L. Bazelon 
Thomas E. Harris 
Myron C. Baum 
Joseph Laufer 
Attorneys for Defendant 
Department of Justice 
Washington 5, D. C. 

Interrogatory on behalf of plaintiff to be answered by 
the defendant: 

1. State whether or not the defendant has in its posses¬ 
sion any documents, papers, books, memoranda and/ 
or letters from the files of the General Motors Corpo¬ 
ration, or from the files of any of its officers or em¬ 
ployees, which in any way pertain to the purchase of 
Adam Opel, A.G. by the General Motors Corporation, 
other than documents, papers, books, memoranda 
and/or letters, copies of which have heretofore been 
delivered to the plaintiff by the defendant. 

Dated, October 28,1948. 


Richard J. Connor 
Walter E. Gallagher 

Attorneys for Plaintiff 
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Defendant’s Answer to Plaintiff’s Interrogatories 
Filed November 12, 1948 

3353 Defendant makes the following answers to plain¬ 
tiff’s interrogatories dated October 27, 1948: 

1. In using the word "sham” in Paragraph 1 of the 
document entitled “Defendant’s Contentions”, defendant 
ascribes to that word the meaning given to it in Webster’s 
New International Dictionary, Second Edition (1948) viz.: 
“false; counterfeit; pretended; feigned” and in Black’s 
Law Dictionary, Third Edition (1933) viz/: “false”. 

2. In using the word “fictitious” in Paragraph 1 of the 
document entitled “Defendant’s Contentions”, defendant 
ascribes to that word the meaning given to it in Webster’s 
New International Dictionary, Second Edition (1948) viz.: 
“feigned; imaginary; pretended; not real; counterfeit; not 
genuine” and in Black’s Law Dictionary, Third Edition 
(1933) viz.: “false, feigned or pretended; imaginary; not 
real; counterfeit. Arbitrarily invented and set up, to ac¬ 
complish an ulterior object.” 

3. The provisions of German Law referred to in Sub- 
paragraph 2 of the document entitled “Defendant’s Con¬ 
tentions” are those provisions included in the German Civil 
Code, Book 3, Chapter 5, Title 2 (Usufruct) 

4. The provisions of German law which defendant deems 
applicable to the contentions stated in Subparagraph 3 of 
the document entitled “Defendant’s Contention” are the 
provisions included in the German Civil Code, Book 3, 
Chapter 5, Title 2 (Usufruct). 
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5 and 6. Defendant withdraws the contention advanced 
in Subparagraph 4 of the document entitled “Defendant’s 

Contentions”. 

3354 7. The evidence upon which defendant relies for 

the statements contained in Subparagraph 5 of the 
document entitled “Defendant’s Contentions” is as follows: 

(a) The Law on German Nationality of July 22, 
1913, Section 25. 

(b) The lack of any evidence that Fritz von Opel 
did not make application to the competent German au¬ 
thorities for permission to retain his German citizen¬ 
ship when he purchased Liechtenstein citizenship. 

(c) The fact that the Swiss Government has con¬ 
tinued to consider Fritz von Opel a citizen of Germany 
and has refused to recognize any alleged loss of 
German citizenship. 

(d) Evidence to be obtained through cross- 
examination of Fritz von Opel and Daniel Gros. 

8. The names and addresses of the witnesses whom de¬ 
fendant now intends to call are as follows: 

(a) Mr. Joseph Laufer, Attorney, Department of 
Justice, Washington, D. C. 

(b) Dr. Magdalena M. Schoch, Attorney, Depart¬ 
ment of Justice, Washington, D. C. 

(c) Mr. Harry Kiefer, United States Court House, 
Foley Square, New York, N. Y. 

(d) Mr. B. P. Crittendon, RFD #1, Southbury, 
Connecticut. 

(e) Mr. Rudolf Deku, Aachen, Germany. 
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(f) Mr. Hans Joachim Caesar, Duesseldorf, 
Germany. 

(g) Mr. J. Mason Houghland, Spur Distributing 
Company, Nashville, Tennessee. 

(h) Mr. Calvin Houghland, c/o J. Mason Houghland, 
Spur Distributing Company, Nashville, Tennessee. 

(i) Mr. James D. Mooney, Willys Overland Motors, 
Toledo, Ohio (by deposition). 

( 3 ) Mr. Wilhelm Jelkmann, Frankfurt, Germany 
(by deposition). 

(k) Mr. Carl Klar, Kroppach, Germany (by deposi¬ 
tion). 

(l) Mr. Karl Friedrich Wilhelm, Berlin, Germany, 
(by deposition). 

3355 9. Defendant cannot state what plaintiff’s under¬ 

standing is as to what evidence defendant would 
supply to the plaintiff on the issue of whether plaintiff 
was doing business in a country with which the United 
States was at war. The Court, however, at the pre-trial 
hearing directed the defendant to furnish “plaintiff’s 
counsel with those portions of the hearing before the Alien 
Epemy Hearing Board which relates to the operation of 
the mines.” Defendant complied on October 29, 1948. 

Defendant makes the following answer to plaintiff’s 
interrogatory dated October 28, 1948: 

1. Defendant does not have in his possession any docu¬ 
ments, papers, books, memoranda and/or letters from the 
files of the General Motors Corporation, or from the files 
of any of its officers or employees, which in any way per¬ 
tain to the purchase of Adam Opel, A. G. by the General 
Motors Corporation, other than documents, papers, books, 
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memoranda and/or letters, copies of which have heretofore 
been delivered to the plaintiff by the defendant. 

Dated: November 10, 1948 


/s/ John L. Bubleng 

John L. Burling 
Chief Trial Attorney 
Attorney for Defendant 

Sworn to before me this 
10th day of November, 1948 

Gladys E. McGaffey 
Notary Public, D. C. 


(SEAL) 
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Defendant’s Supplemental Answer to Interrogatories 
Filed November 18, 1948 

3356 Defendant further states in reply to Interrogatory 
No. 7 of the interrogatories served by plaintiff upon 

defendant on October 27, 1948: 

(e) A letter to Dr. Daniel Gros from Mrs. Fritz von 
Opel dated May 6, 1946 in which is included a pur¬ 
ported quotation from a letter from the Swiss Govern¬ 
ment made in connection with an application filed on 
behalf of Fritz von Opel, which says in part as fol¬ 
lows: 

“We beg to remind you, however, that according to 
section 25 of the German citizenship act of July 22, 
1913, loss of the German nationality not only de¬ 
pends on the acquisition of a foreign nationality but 
also on the prerequisite that the person in question 
does not have his domicile nor his permanent resi¬ 
dence in Germany, and that he has not upon his ap¬ 
plication, received the written consent of the compe¬ 
tent authorities to keep his German nationality be¬ 
fore acquiring the foreign nationality.” 

(f) A letter from Dr. Daniel Gros to a Dr. Schaec- 
ker, of the firm of Adam Opel, A. G., dated May 8, 
1946, in which Dr. Gros requests Dr. Schaecker to ob¬ 
tain a certificate relating to the nationality of Fritz von 
Opel. 

(g) A document executed by the Office of the County 
Chairman (Landratsamt), Gross-Gerau, referring to 

an application filed by Dr. Daniel Gros, attorney 

3357 at law, Wiesbaden-Dotzheim, seeking a certifi¬ 
cate reciting that Fritz von Opel had not filed 
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an application pursuant to Section 25, Article 2 of the 
German citizenship law to retain German citizenship 
and stating that such certificate could not be supplied 
because all files on naturalization and denaturalization 
had been lost as a result of the war and that any in¬ 
vestigation of the case was impossible. 

Dated: Washington, D. C. 

November 16, 1948 


/s/ John L. Bubling 

John L. Burling 
Chief Trial Attorney 
Attorney for Defendant 

Subscribed and sworn to before 
me this 16th day of November, 

1948. 

Gladys E. McGaffey 
My Commission Expires 9/30/53 


(Seal) 
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Defendant’s Interrogatories to Plaintiff 
Filed November 18, 1948 

3358 To: Walter E. Gallagher 

Gallagher, Osherman, Connor & Butler 
82115th Street, N. W. 

Washington, D. C. 

Attorneys for Plaintiff 

Interrogatories on behalf of defendant to be answered by 
plaintiff: 

1. Was the usufruct provided for in the alleged gift 
agreement of October 5, 1931, between Wilhelm and 
Marta von Opel and Fritz von Opel ever validly 
created! 

2. If the above-mentioned usufruct was validly created, 
when was it so created? 

3. If the above-mentioned usufruct was validly created, 
state the manner in which it was created and under 
what provisions of German law it was created. 

4. If the above-mentioned usufruct was not validly 
created, state the circumstances and the provisions 
of German law which rendered it invalid. 

5. Is the above-mentioned usufruct still in existence? 

6. If the above-mentioned usufruct is not in existence, 
state when it ceased to exist and in what manner its 
existence was terminated. 

7. State the names of the stockholders of plaintiff cor¬ 
poration from October 5,1931 to June 1942, showing 
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the period of time during which each person was a 
stockholder. 

8. State the names of the beneficial owners of the stock 
of plaintiff corporation from October 5,1931 to June 
1942, showing the period of time during which each 
person beneficially owned the stock. 

9. State the names of all persons having ultimate bene¬ 
ficial ownership of the assets of the plaintiff corpora¬ 
tion from October 5,1931 to June 1942, the nature of 
the interest and the period of time during which it 

existed. 

3359 10. Describe in detail the business organization 

existing under the laws of the principality 
of Liechenstein known as Frina Verwaltungsanstalt. 

11. When was Frima Verwaltungsanstalt organized and 
for what purpose? 

12. State for each year from 1933 to 1948 what assets 
Frima Verwaltungsanstalt has held. 

13. Name the beneficial owner or owners of Frima Ver¬ 
waltungsanstalt from 1933 to June 1942. 

14. State when, from whom and for what price Frima 
Verwaltungsanstalt acquired 97 shares of plaintiff 
corporation. 

15. State whether Frima Verwaltungsanstalt ever en¬ 
tered into a transaction whereby it sold or purpor¬ 
ted to sell 97 shares of the stock of plaintiff corpora¬ 
tion to a national or nationals of Switzerland. 
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16. If the answer to question No. 15 is in the affirmative, 
state when the sale or purported sale took place; 
name the purchaser or purchasers of the shares; 
state at what price the shares were sold by Frima 
Verwaltungsanstalt; and state in what manner the 
purchase price was paid to Frima Verwaltungsan¬ 
stalt. 

17. State in detail what was done with respect to the 
certificates of the 97 shares of plaintiff corporation 
transferred from Frima Verwaltungsanstalt to the 
purchasers referred to in question No. 16 above from 
the time of the sale until the shares were reacquired 
by Frima Verwaltungsanstalt. 

18. State in detail the terms of any agreement or agree¬ 
ments, including secret or oral agreements entered 
into between Frima Verwaltungsanstalt and the 
Union Bank of Switzerland relating to the afore¬ 
said sale of 97 shares of plaintiff corporation. 

19. State in detail the terms of any agreement or agree¬ 
ments, including secret or oral agreements entered 
into between Frima Verwaltungsanstalt and the 
aforesaid purchasers of 97 shares of plaintiff cor¬ 
poration. 

20. State whether Frima Verwaltungsanstalt was re¬ 
quired to deposit any cash and/or securities with the 
Union Bank of Switzerland in connection with the 
aforesaid sale of 97 shares of the stock of plaintiff 
corporation and, if so, describe the transaction in 
detail. 

21. As of October 30, 1941, what was the approximate 
value of the assets of Frima Verwaltungsanstalt and 
of plaintiff corporation? 
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22. As of June 1, 1936 and as of October 30, 1941, what 
was the book value per share of plaintiff corpora¬ 
tion? 

3360 23. Did Frima Verwaltungsanstalt ever reac¬ 

quire the 97 shares of plaintiff corporation 
which it had previously sold as aforesaid? If so, 
state from whom it reacquired the shares; state the 
price per share which Frima Verwaltungsanstalt 
paid; state with what funds Frima Verwaltungsan¬ 
stalt made the purchase; and give the date of the 
transfer. 

24. State the names of the directors of plaintiff cor¬ 
poration from October 5,1931 to June 1942 showing 
the period of time during which each such person 
was a director. 

25. State the names of the persons who voted the stock, 
or in whose behalf the stock of plaintiff was voted, 
at each stockholders’ meeting of plaintiff corpora¬ 
tion from October 5,1931 to June 1942. 

26. State the names and addresses of the witnesses whom 
plaintiff intends to call on its behalf upon the trial 
of this action and state whether the testimony of such 
witnesses will be by deposition or in person. 

27. Describe the nature of plaintiff’s interest in bauxite 
mines in Hungary at all times from October 5, 1931 
to June 1942. 

28. State the nature of plaintiff’s interest in any cor¬ 
poration holding or owning bauxite mines in Hun¬ 
gary or bauxite mining rights in Hungary at all 
times from October 5, 1931 to June 1942. 

29. Describe in detail all actions taken by plaintiff, or by 
any agent of plaintiff including Fritz von Opel, con- 
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ceming the mining of bauxite in Hungary at all times 
from October 5,1931 to June 1942. 

30. Are the documents described immediately below in 
subparagraphs (a) and (b) in plaintiffs custody or 
control and, if so, where are they at the present 
time: 

(a) Copy of the certificate obtained in September 
or October 1939 by plaintiff from the Schweizeri- 
sche Bankgesellschaft (Union Bank of Switzer¬ 
land) concerning the ownership of the Uebersee 
shares and submitted, on or before October 23, 
1939, to the Alien Property Custodian of the 
Tanganyika Territory, Dar-es-Salaam, by Leslie, 
Strachan & Co., attorneys for plaintiff, as ap¬ 
pears from their letter dated October 23, 1939 
and addressed to plaintiff. (See Uebersee rec¬ 
ords, pink folder, consecutive No. 14, marked 
“Kitopeni and Mpembini, Kidagoni and Mbeg- 
ani Estates, Bagamoyo, Jahres-Abschluesse.) 

(b) Copy of the certificate obtained by plaintiff from 
the Schweizerische Bankgesellschaft on or be¬ 
fore November 14 concerning the owner- 

3361 ship of the Uebersee shares and submitted 

subsequently to the Alien Property Cus¬ 
todian of the Tanganyika Territory, Dar-es- 
Salaam by Leslie, Strachan & Co., attorneys for 
plaintiff, as appears from the covering letter 
addressed on November 14, 1939 by Dr. Heng- 
geler on behalf of plaintiff to Leslie, Strachan & 
Co. (same file). 

Dated: Washington, D. C. 

November 16,1948 

/s/ David L. Bazelon 

David L. Bazelon 
Assistant Attorney General 
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Plaintiff’s Answer to Interrogatories 
Served November 26, 1948 

3362 District of Columbia, ss: 

Plaintiff makes the following answers to defen¬ 
dant’s interrogatories dated November 16, 1948: 

1. Plaintiff objects to interrogatory No. 1 as the same 
calls for an opinion on matters of law and fact. 

2. Plaintiff objects to interrogatory No. 2 as the same 
calls for an opinion on matters of law and fact. 

3. Plaintiff objects to interrogatory No. 3 as the same 
calls for an opinion on matters of law and fact. 

4. Plaintiff objects to interrogatory No. 4 as the same 
calls for an opinion on matters of law and fact. 

5. Plaintiff objects to interrogatory No. 5 as the same 
p-alls for an opinion on matters of law and fact. 

6. Plaintiff objects to interrogatory No. 6 as the same 
calls for an opinion on matters of law and fact. 

7. Fritz von Opel acquired 97 out of 100 shares of the 
Overseas Finance Corporation in the winter of 1932. Pay¬ 
ment was made on February 2,1932. The other three shares 
were in the hands of members of the Administrative Coun¬ 
cil as required by Swiss Corporation law. The members 
during the entire period in question were Dr. Hans Frank- 
enburg, Dr. Eugene Meier and Dr. Joseph Henggeler, who 
were within the year replaced as members of the Adminis¬ 
trative Council and shareholders by Adolf Oaeng. The 

remaining 97 shares were held by Fritz von Opel and 

3363 transferred to the possession of Frima in 1935 or 
1936. It is impossible for the plaintiff to give a more 
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definite date at this time inasmuch as the books of Frima 
which reflect the correct date are, at the time of the 
preparation of these answers to the defendant’s interroga¬ 
tories, still in the possession of the defendant. On July 22, 
1936 these 97 shares were delivered to the Bankgesellschaft 
and returned by the Bankgesellschaft into the possession 
of Frima on November 4, 1941. In the meantime these 97 
shares were in the possession of the following clients of the 


Bankgesellschaft: 

Name Shares 

Herra Direktor C. Buhler, Zurich 6 

Adler & Co. A. G. Banzuiers, Zurich 9 

Credit Industriel, Glams 5 

Herm Direktor H. Gruebler, Zurich 9 

Bank in Winterthur, Winterthur 8 

Herm Direktor M. Zimmermann, Zurich 6 

Herm Direktor F. Zehnder, Zurich 7 

Herm Direktor F. Richner, Zollikon 4 

Herm A. Lang, Zurich 2 

Herm Direktor E. Baechi, Zurich 6 

Herm Direktor P. Jaberg, Zurich 7 

Herm Dr. H. Weiss, Zollikon 5 

Herm Dr. L. Birchler, Zollikon 4 

Herm G. A. Keller, Zurich 4 

Herm Dr. A. Schaefer, Zurich 6 

Herm Direktor Dr. E. Lang, Baden 5 

Herm Hans Keller, Ober-Engstringen 4 


97 
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From the date of return up to date they axe again in the 
possession of Frima. 

Fritz von Opel purchased the shares in 1932 through 
Adler & Company as Agent for the former owners who are 
unknown to him. 

8. The names of the beneficial owners of the stock of 
plaintiff corporation from October 5,1931 to June 1942 are 
the same as enumerated under Section 7 above, with the 
exception of the three shares held by the three members of 
the Administrative Council, who are holding these shares 
on behalf of Fritz von OpeL 

9. No one else but the share-holders had any beneficial 
interest in the assets of the plaintiff corporation between 
the beginning of 1932 and June 1942. 

10. Frima Verwaltungsanstalt organized under the law 
of the principality of Liechtenstein has been and is an in¬ 
corporated trust. Liechtenstein law knows this institution 
for many years. It is best described as “incorporated trust”, 

such a trust on behalf of Fritz von Opel. 

3364 11. Frima was founded in May 1934 by “Declara¬ 

tion of Foundation” by Adolf Gaeng as stipulated. 
The purpose for which it was organized was to give better 
protection to the interests of Mr. Fritz von Opel. 

12. The books of Frima Verwaltungsanstalt for the pe¬ 
riod from 1933 to 1948 were submitted. They answer exactly 
what assets were held by Frima Verwaltungsanstalt. 

13. Between the years from 1933 to June 1942, Fritz 
von Opel was the beneficial owner of Frima Verwaltung¬ 
sanstalt 

14. Frima acquired the 97 shares of plaintiff corporation 
from Fritz von OpeL As mentioned above, Frima is a trust 
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and keeps the 97 shares on behalf of Fritz von Opel as 
beneficiary. There was certainly no price paid. 

15. Yes. 

16. Yes. The answer to the first part of this question is 
shown under Section 7. The price and names of purchasers 
are shown below: 


Name Shares 

Herm Direktor C. Huhler, Zurich 6 

Adler & Co. A. C. Banzuiers, Zurich 9 

Credit Industrie^ Glarus 5 

Herm Direktor H. Gruebler, Zurich 9 

Bank in Winterthur, Winterthur 8 

Herm Direktor M. Zimmennann, Zurich 6 
Herm Direktor F. Zehnder, Zurich 7 

Herm Direktor F. Richner, Zollikon 4 

Herm A. Lang, Zurich 2 

Herm Direktor E. Baechi, Zurich 6 

Herm Direktor P. Jaberg, Zurich 7 

Herm Dr. H. Weiss, Zollikon 5 

Herm Dr. L. Birchler, Zollikon 4 

Herm G. A. Keller, Zurich 4 

Herm Dr. A. Schaefer, Zurich 6 

Herm Direktor Dr. E. Lang, Baden 5 

Herm Hans Keller, Ober-Engstringen 4 

Total 97 


Price 
$ 9,999.96 
14,999.94 
8,333.30 
14,999.94 
13,333.28 
9,999.96 
11,666.62 
6,666.64 
3,333.32 
9,999.96 
11,666.62 
8,333.30 
6,666.64 
6,666.64 
9,999.96 
8,333.30 
6,666.64 

$161,666.02 


The purchase price was paid to Frima in the regular way. 
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17. The certificates of the 97 shares of plaintiff corpora¬ 
tion transferred from Frima Verwaltungsanstalt to the 
purchasers referred to in question 16 above from the time 
of the sale until the shares were reacquired by Frima Ver- 
waltungsanstalt were handed over to the Schweizerische 
Bankgesellschaft on June 22,1936. It is to be assumed that 
this title remained with the bank. The certificates were 
returned by the Schweizerische Bankesellschaft to Adler 
& Company on behalf of Frima on November 4,1941. 

3365 18. The only agreement between Frima and Sch¬ 

weizerische (Not Union Bank of Switzerland) re¬ 
lating to the aforesaid sale of 97 shares of plaintiff corpora¬ 
tion, is the contract of June 1936, in pursuance to which 
Frima gives to the bank 97 shares of Overseas Finance 
Corporation, with an order to sell these securities for ac¬ 
count of Frima to friends of the bank. The sales contract 
to be made by the bank with these friends of the bank shall 
provide for the purchase price of $1,666.66 per share.. The 
bank on behalf of Frima was given the right to repurchase 
the shares for the same price of $1,666.66 per share. The 
bank guarantees on account of Frima, annual interest of 
6% to be paid to the purchasers. Frima pledged to the 
bank in America obligations or preferred shares with a 
market value of $161,666.02. 

19. There was no direct agreement between Frima and 
the purchasers of the 97 shares of plaintiff corporation. 
(Purchasers listed under Sec. 16.) The only agreement 
which existed between these purchasers was an agreement 
with the Schweizerische Bankgesellschaft containing 
nothing else but the purchase of the shares, the guarantee 
of 6% interest and the obligation to resell on request of the 
Bankgesellschaft. 

20. This is answered by Section 18 hereof. 
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21. The best possible answer is reference to the books 
of the Frima Verwaltnngsanstalt which are in the posses¬ 
sion of the defendant at this time and the books of the 
plaintiff corporation. 

22. Same as No. 21. 

23. Yes. The shares were reacquired on the basis of the 
repurchase agreement described above. In regard to the 
funds used for the payment of the repurchase price, refer¬ 
ence is made to No. 18 above. The transfer took place on 
November 4, 1941. 

24. During the winter of 1932 until this date Dr. Meier 
of Liestal and Dr. Hans Frankenburg of New York re¬ 
mained directors. Dr. J. Henggeler was director between 
1932 and 1943, at which time his place was taken by Adolf 
Gaeng. 

25. In the books and correspondence open to the defen¬ 
dant for inspection there are lists of the participants in 
stockholders’ meetings. 

26. The names and addresses of the witnesses 
3366 whom plaintiff now intends to call are as follows: 

Fritz von Opel, Carlton Hotel, Washington, D. C. 

Wilhelm von Opel, Wiesbaden, Germany \ 

Mrs. Wilhelmina Dem nee Uebel, f 

Frankfurt, Germany V by deposition 

Edith Esklony, Wiesbaden, Germany l 

Marta von Opel, Wiesbaden, Germany ) 

Daniel Gros, Wiesbaden, Germany 


Manfred Stansfield, 49 West 57th St. New York, N. Y. 
(Either by deposition or in person) 

Dr. Heinrich Kronstein, 4616 Fessenden St., N. W., 
Wash., D. C. 

Dr. Otto K. Kaufmann, Yale University, New Haven, 
Conn. 

27. The plaintiff had no interest in bauxite mines or 
bauxite mining rights in Hungary at any time. 

28. The plaintiff had no interest in any corporation hold¬ 
ing or owning bauxite mines or mining rights in Hungary 
from October 5, 1931 to June, 1942. 

29. Answered as to plaintiff in responses to interroga¬ 
tories 27 and 28. However, Fritz von Opel organized the 
Transdanubia Bauxite A. G. having a capital of 300,000 
pengoes partly paid in. This corporation owned bauxite 
mining rights in Hungary. No money was paid into or 
loaned to this corporation by Fritz von Opel or plaintiff 
after 1940, and to the best of Fritz von Opel’s knowledge 
the Transdanubia Corporation ceased all mining opera¬ 
tions in the winter of 1940-1941. Fritz von Open has no 
knowledge of any operations by Transdanubia Corpora¬ 
tion after the spring of 1941. The same is true of the plain¬ 
tiff. 

30. The documents described in paragraphs (a) and (b) 
of defendant’s interrogatory No. 30 are not in the plaintiff’s 
custody or control nor does the plaintiff know where they 
are at the present time. 


Dated: Washington, D. C. 
November 26,1948 
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Plaintiff’s Motion for New Trial on Newly Discovered 
Evidence, Filed May 5, 1949 and Affidavit of Eleonore 
Fimhammer Sworn to on April 27, 1949 

3369 The Plaintiff moves for new trial on newly dis¬ 
covered evidence on the following grounds: 

The newly discovered evidence will prove that on re¬ 
peated occasions Wilhelm von Opel and his wife stated to 
the affiant, Eleonore Fimhammer their intention in having 
incorporated in a deed of gift of October 5,1931, Plaintiff’s 
Exhibit 5, a so-called “right of usufruct”; that on other 
occasions, particularly in the Summer of 1937 Wilhelm von 
Opel advised the affiant Eleonore Firnhammer that at 
long last his lawyer has succeeded in bringing negotiations 
with the German authorities to a favorable conclusion and 
that he no longer had any claim against his son; that in 
August of 1947 he, Wilhelm von Opel, told the affiant re¬ 
peatedly that he could not understand the action taken by 
the American authorities in this matter in view of the 
fact that even the Nazis had recognized the fact that he had 
abandoned all claims against his son. Said evidence is not 
cumulative nor corroborative of evidence introduced in 
the trial in that it is affirmative proof in contradiction of 
Finding 51 in this matter, wherein the Court said: 

“In 1935 Wilhelm von Opel discussed the waiver of 
his right to a usufruct but it was never after its crea¬ 
tion waived or abandoned by any statement or act of 
Wilhelm or Marta von Opel.”. 

and would lead to a change in the outcome of the trial as 
follows: 

Said evidence would prove by a preponderance of evi¬ 
dence that a waiver was in fact made bv Wilhelm and 
Marta von Opel of any claims which they had against 

3370 their son, Fritz von Opel and/or plaintiff corpora¬ 
tion resulting from the gift agreement of October 5, 
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1931, and would result in a finding that Wilhelm and Marta 
von Opel had no interest in plaintiff corporation or any 
stock thereof at the time of vesting, and would, therefore, 
compel this court to render judgment in favor of plaintiff. 

The said newly-discovered evidence will be given by 
Eleonore Firnhammer, as appears more fully from her 
affidavit sworn to on April 27th, 1949, and hereto annexed. 

The said evidence was discovered subsequent to the 
trial of this matter in the following manner: 

Mr. Fritz von Opel advised counsel for the plaintiff cor¬ 
poration, Mr. Walter E. Gallagher and Mr. Christopher 
T. Boland, that after the opinion of the Court was ren¬ 
dered, Eleonore Firnhammer had a conversation with Mrs. 
Margot von Opel, the wife of Mr. Fritz von Opel, with 
respect to the opinion of this Court, at which time she 
stated to Mrs. von Opel the facts set forth in her affidavit 
annexed hereto, and stated further that in the light of 
those facts she was unable to understand the Court’s 
opinion. 

The said evidence could not be obtained and introduced 
by the plaintiff at the trial with the exercise of due dili¬ 
gence, for the following reasons: 

Mr. Fritz von Opel states that his relations with Eleonore 
Firnhammer have been very strained for many years. He 
had no knowledge that Eleonore Firnhammer knew any 
facts related in the attached affidavit. Neither plaintiff 
corporation nor its counsel were aware of the fact that 
Eleonore Firnhammer had any knowledge of the facts 
related in the affidavit and the exercise of due diligence 
would not have caused the plaintiff corporation or its 
counsel in endeavoring to ascertain all evidence which 
would be material in the trial of the issues in this case to 
have discovered this evidence in advance of the 
3371 close of trial. 

Walter E. Gallagher 


• • • • • 


Dated: 

May 5, 1949. 
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AFFIDAVIT 

3373 State of New York, 

County of New York, ss.: 

Eleqnqre Firnhammer, being duly sworn, deposes and 
says: 

I was born in the year 1897 in Frankfurt on Main Ger¬ 
many. I am an Austrian by marriage. I was imprisoned by 
the Nazi Secret Police during the war for Anti-Nazi activi¬ 
ties. Before leaving Austria I was employed by the Amer¬ 
ican Occupation Army in their so-called special service. 
I was permitted to emigrate to this country under the 
provision for so-called politically persecuted people. My 
emigration to the United States was sponsored by my life¬ 
long friend, Mrs. Blanche Goldmark of New York City. 
I am now employed in New York City as a saleslady in the 
department store of McCreary & Company. 

My mother and Wilhelm von Opel are cousins and as a 
child I very often came to the house of Mr. von OpeFs 
mother, as well as his own. As Wilhelm von Opel was 
considerably older than I, I used to address him and his 
wife as uncle and aunt. As I had studied music for many 
years and Wilhelm von Opel was a great lover of music, I 
was a frequent companion of Wilhelm von Opel and his 
wife whenever they went to musical or theatrical event. 
Around 1930 when both of his children began to live abroad 
I saw Wilhelm and his wife very frequently and I became 
a close confident of Wilhelm von Opel. After the sale of 
the factory around 1930 he spent much time in Berlin 
where I lived and which was then, before the Nazis came 
into power, one of the musical centers of Europe. As I 
took over the years more and more their daughter’s place 
with whom they had fallen out in the early 30’s, both Wil¬ 
helm and Marta von Opel, and particularly Wilhelm, fre¬ 
quently discussed with me their many problems, not only 


family questions but also political questions connected with 
the seizure of power by the Nazis in 1933. 

3374 At this time, 1933 or 1934, Wilhelm von Opel told 
me about his troubles with the Nazis and how they 
were looking for an excuse to persecute him, because he had 
always slighted them before 1933. He told me that the Nazis 
accused him of “economic treason” because he had sold 
a German factory to what they called the “Jewish General 
Motors.” He was at that time very much upset, the reason 
being, as he told me, that the Nazis had threatened him to 
put him before the peoples’ court because he had not de¬ 
livered to the Nazis some part of his son’s income, an in¬ 
come which he said he had not received and which he did 
not want 

About a year later, in 1934 or 1935, Wilhelm von Opel 
told me that this matter had been temporarily settled after 
payment of a very heavy fine of several million marks, but 
that he was afraid that the Nazis might use what he called 
the niessbrauch provision of the gift agreement to jump 
on him anew year after year. He told me that he didn’t 
need, nor desire, any income from his son, that this pro¬ 
vision had been merely put in to educate his newly married 
son to live well within his means and that this niessbrauch 
was now hanging over his head like the sword of Damocles. 
He said he could hardly sleep for fear the Nazis might 
persecute him again and that the best way out was to ex¬ 
plain to the authorities what his intentions had been from 
the beginning, namely that he had only wanted a pro¬ 
tection in case of need and that he did not want to have 
any claims against his son because they would involve him 
in the strict regulations in regard to foreign currency. He 
told me that he had taken a lawyer, Dr. Gros, to represent 
him in this matter and he often complained about the great 
difficulties encountered and the slow progress made. All 
through the middle 30’s he was very much worried about 
this matter. 

In summer, 1937, however, before I left for a. long visit 
with friends in the United States, I said good-bye to Wil- 
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helm von Opel. At this time he was very jubilant and told 
me that at long last his lawyer had succeeded in bringing 
his negotiations with the German authorities to a favor¬ 
able conclusion and that he now felt much relieved and 
free from the pressure which had darkened his life for so 
many years. 

3375 After the end of the war I saw Wilhelm von Opel 
and his wife repeatedly, the last time in August 1947 
shortly before I emigrated to the United States. At this 
time an investigation by some American authorities was un¬ 
der way and he told me repeatedly that he could not under¬ 
stand what it was all about. He said that even the Nazis 
had recognized the fact that he had abandoned all claims 
against his son and that he hoped that all documents from 
the files of the German authorities would be given to the 
Americans to enable them to get a complete picture of the 
matter. 


(Signed) Eleonobe Fibnhammeb 

Subscribed and sworn to before me 
this 27th day of April, 1949. 

/s/ Louis Bosenstedt 


(Seal) 


Opinion of the District Court 
Filed February 21, 1949 

3376 This suit was brought by plaintiff, a corporation of 
Switzerland, the controlling stock of which is claimed 
to be beneficially owned by Fritz von Opel, a citizen of 
Liechtenstein, to recover shares of stock of American cor¬ 
porations vested by the Alien Property Custodian as 
enemy owned property. The principal issue is whether as 
of the time of vesting in June and July 1942, the stock was 
owned or controlled by Fritz von Opel, a neutral, or by 
his parents, Wilhelm and Marta von Opel, citizens of Ger¬ 
many and “enemies” within the provisions of the Trading 
with the Enemy Act. 1 

It is agreed that on and before October 5,1931, Wilhelm 
and Marta von Opel owned 600 shares of stock of Adam 
Opel, A.G., a German Corporation, and that since 1929 
such shares were deposited in the United States subject 
to an option agreement providing for their sale to General 
Motors Corporation for a specified sum in German reichs¬ 
marks. 

Plaintiff claims that by a gift agreement executed on 
October 5, 1931, Wilhelm and Marta von Opel transferred 
their ownership in the shares of stock of Adam Opel, A.G., 
to their son, Fritz von Opel, and that in November, 1931, 
Fritz von Opel sold the stock to General Motors Corpo¬ 
ration pursuant to the option. In the transaction he 
arranged to be paid in American rather than German 
currency. From the funds received, Fritz von Opel acquired 
plaintiff corporation. Later the American securities now 
held by defendant were purchased by plaintiff corpora¬ 
tion. From 1932 until the time the American securities were 
vested pursuant to provisions of the Trading with the 
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Enemy Act, it is claimed Fritz von Opel owned 97 per 
3377 cent of the shares of plaintiff corporation and 
through this ownership exercised control over the 
American securities. On November 21,1939, Fritz von Opel 
became a citizen of Liechtenstein, which at all times during 
World War II was a neutral country. Any ownership or 
control of the American securities or any interest in them 
by Wilhelm or Marta von Opel as to the time the securities 
were vested, is denied. The agreement of October 5, 1931, 
indicated retention by the Opel parents of an interest in 
the Opel stock and any securities purchased by funds re¬ 
ceived from its sale, by way of what is known as a usu¬ 
fruct or “niessbrauch” under German law. However, plain¬ 
tiff claims such interest did not legally arise because of 
omission of words of assignment in the agreement and 
failure to deliver possession or co-possession to his parents 
of the property covered by the agreement. Moreover, it is 
plaintiff’s claim that in 1935, a discussion was had by 
Wilhelm and Marta von Opel with their then attorney, Dr. 
Gros, with regard to any possible interest they might have 
in the property referred to in the agreement' of October 
5, 1931, and at that time Wilhelm and Marta von Opel 
orally waived such interest. Plaintiff, therefore, claims 
that if the Court should find any interest in the American 
securities existed in favor of Wilhelm or Marta von Opel 
previous to and at this time in 1935, it was effectively 
relinquished and surrendered, according to the laws of 
Germany, by the oral waiver. 

The defendant makes a number of alternative claims in 
opposition to the return of the vested securities. First, it 
maintains the agreement dated October 5, 1931, relied on 
by plaintiff as having divested Wilhelm and Marta von 
Opel of their interest in the Opel stock and properties 
realized from any sale of the stock, was void because it 
was not executed on the date it bore, but at a time in 
November, 1931, following sale of the Opel stock in the 
United States for American currency. It is contended the 


plan of Wilhelm von Opel was to make it appear that 
Fritz von Opel, who for several years had been a non¬ 
resident of Germany, known in German as a “devisen 
auslander”, was the owner of the stock at the time it was 
sold in the United States, in which event it would be per¬ 
missible, under Germany’s foreign exchange laws, to re¬ 
ceive payment in American currency, instead of in German 
reichsmarks. If the property was owned by Wilhelm von 
Opel or his wife, citizens and residents of Germany, known 
in that country as “devisen inlanders”, the sale would be 
subject to Germany’s foreign exchange laws. Passage of 
more stringent law’s and regulations restricting sales of 
German property for foreign exchange were con- 
3378 sidered imminent in Germany about this time. That 
there was not believed to be sufficient time on or 
about October 5,1931, to complete a satisfactory agreement 
transferring title to Fritz von Opel before new laws and 
regulations were adopted. For this reason only a prelim¬ 
inary draft of the gift agreement was made at or about 
October 5,1931, the actual execution of the agreement hav¬ 
ing occurred in November 1931, after the sale of the Adam 
Opel, A. G., stock in America and Fritz von Opel’s return 
to Germany. To make the sale of stock in America for 
American currency appear to have been made by Fritz 
von Opel, a devisen auslander, the gift agreement was pre¬ 
dated October 5, 1931. 

Defendant maintains further, that regardless of whether 
the agreement was executed in October or November, 1931, 
it was not a bona fide transaction, but was in all respects 
a sham adopted by the parents as a means of making it 
possible, from a sale of assets outside of Germany, to ob¬ 
tain gold or American securities without apparently violat¬ 
ing the exchange laws and regulations of Germany. By 
reason of such a sham transaction, defendant claims the 
agreement was void and Wilhelm and Marta von Opel 
continued to have complete ownership and control of the 
American securities sought to be recovered by this suit. 
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If the Court does not accept the claim of complete 
ownership by Wilhelm and Marta von Opel in the vested 
American securities, defendant contends the evidence 
establishes at the least that they held a substantial part 
ownership in the securities. It is conceded that the gift 
agreement itself, if found to be valid, did not effectually 
create in favor of Wilhelm and Marta von Opel a usufruc¬ 
tuary interest in the property mentioned. However, de¬ 
fendant asserts such an interest came into existence at 
a later time, when delivery was made of the controlling 
shares of stock of plaintiff corporation to one Hans Frank- 
enberg, who was then acting as agent for Wilhelm and 
Marta von Opel. It is maintained this was an in rem 
interest, according to the laws of Germany. Defendant 
makes an alternative claim of limited ownership, to the 
effect that if the Court should find a usufructuary interest 
in the property did not arise in favor of Wilhelm and 
Marta von Opel, as last hereinbefore asserted, neverthe¬ 
less Wilhelm and Marta von Opel by the agreement dated 
October 5, 1931, obtained a right at any time to assert a 
claim in personam against Fritz von Opel for the creation 
of an in rem interest in the property mentioned in the 
gift agreement. 

3379 Defendant’s position with respect to any type 
of ownership the Court may find Wilhelm and 
Marta von Opel held in the American securities is that 
the evidence establishes there was not in fact a waiver 
or surrender of such ownership in 1935, or at any other 
time, but that their ownership continued in full effect 
until the Alien Property Custodian vested the American 
securities. The defendant also maintains that under 
German law a waiver of ownership in the property, if 
made, would be void unless a license was obtained and 
one was not obtained. 

In the event the Court does not agree with any of the 
foregoing defenses, defendant makes two other points 


which it submits should result in judgment against plain¬ 
tiff. First, that the plaintiff corporation itself is an 
“enemy”, within the definition of Section 2 of the Trading 
with the Enemy Act, in that it is incorporated within a 
country other than the United States and during the 
time the United States was at war, was doing business 
within the territory of a nation with which the United 
States was at war. Second, defendant maintains that 
while it concedes Fritz von Opel is a naturalized citizen 
of a neutral country of Liechtenstein, nevertheless he still 
is a German national, within the meaning of Section 39 
of the Trading with the Enemy Act and is not entitled 
to obtain return of the vested property. 

The evidence presented in this case has extended to 
many disputed items of fact, but it develops that upon 
reaching findings as to a limited number of them, this 
suit may be decided. 

I find the agreement dated October 5, 1931, between 
Wilhelm and Marta von Opel, as donors, and their son 
Fritz von Opel, as donee, was made for the primary pur¬ 
pose of obtaining realization in the form of gold or Amer¬ 
ican securities from the sale of the 600 shares of Opel 
Works stock, but there was also a purpose to make finan¬ 
cial provision for Fritz von Opel. In the transaction, 
Wilhelm and Marta von Opel intended to retain a usufruc¬ 
tuary interest, according to the laws of Germany, in any 
property which might be obtained from funds resulting 
from the sale in the United States of the Opel Works 
stock, and it was only by inadvertence this was not ac¬ 
complished by the agreement itself. However, at a time 
between 1932 and 1934, following the sale of the Opel 
Works stock in the United States and a purchase of 
American securities from the funds received, there was 
a delivery of the stock of plaintiff corporation, which had 
acquired the American securities, to one Hans Franken- 
berg, who, the evidence compels me to find was acting in 
the transaction as agent for Wilhelm and Marta von 
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Opel. According to the laws of Germany, the 
3380 delivery to Frankenberg resulted in the establish¬ 
ment of a usufructuary interest in favor of Wilhelm 
and Marta von Opel in plaintiff corporation and all of 
its assets. In 1935, a waiver of this interest was discussed 
by Wilhelm von Opel with his then attorney, Dr. Gros, 
but I find that a waiver was not in fact made. I further 
find that at the time the Alien Property Custodian vested 
the American securities which are the subject of this suit, 
Wilhelm and Marta von Opel continued to hold, without 
impairment, their usufructuary interest in said stock of 
plaintiff corporation and the American securities. 

A right of usufruct, once established, is under German 
law an in rent right in property. • A person having a 
usufruct in property has a right: 

(a) to the enjoyment of the property or, in the case of 
money or securities, to the income from the securi¬ 
ties; 

(b) to co-possession of the property together with the 
person holding legal title to the property; 

(c) to a voice in the management of the property in¬ 
sofar as the maintenance and preservation of the 
usufructuary’s rights under subsection (a) above 
are concerned; 

(d) to prevent the sale or disposition of the property 
as a result of his right to co-possession; 

(e) the German Civil Code does not mention whether 
the usufructuary, for the protection of his income, 
has any voting rights. In the absence of a decided 
case the legal commentaries speculate in three dif¬ 
ferent directions. One position is that the title 
owner has all voting rights and the usufructuary 
no voting rights whatsoever. The second position 
is that the title owner has a voting right for all 
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measures which have nothing to do with income 
while the usufructuary can vote in regard to in¬ 
come. The third position is that the usufructuary 
has all the voting rights. 

Other rights created by the terms of the agreement 
dated October 5, 1931, were (a) the right of Wilhelm and 
Marta von Opel to receive 80% of the income from the 
American securities; (b) if Fritz von Opel should prede¬ 
cease his parents, or one of them, without leaving legiti¬ 
mate issue, the complete ownership of the securities will 
revert to Wilhelm and Marta von Opel, or the survivor; 
and (c) if the parents, Wilhelm and Marta von Opel, 
should predecease Fritz von Opel, the gift made by the 
agreement dated October 5, 1931, will be considered as 
an advancement and be deducted from his share in such 
property as might be inherited by him or his sister, Mrs. 
Elinor Sachs, nee von Opel, or in case of her prior death, 
by her issue. 

At all times involved in this suit, Wilhelm and Marta 
von Opel were citizens of Germany and “enemies”, as 
defined by the Trading with the Enemy Act. Their 
3381 daughter, Mrs. Elinor Sachs, is a native of Germany 
presently residing in Switzerland. In November, 
1939, Fritz von Opel, formerly a German citizen, became 
naturalized under the laws of the principality of Liechten¬ 
stein, a neutral country during World War II. 

In my opinion, the usufructuary and other interests of 
Wilhelm and Marta von Opel in the stock of plaintiff 
corporation and the securities vested by the Alien Prop¬ 
erty Custodian in June and July 1942 compel in law a 
decision against plaintiff’s claim in this suit. By section 
32(a) 2E of the Trading with the Enemy Act, an interest 
in property vested by the Alien Property Custodian will 
not be returned where the owner is a foreign corporation 
which at any time after December 7, 1941, was controlled, 
or 50 per centum or more of the stock was owned, by 
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any person ineligible to receive return of the vested 
property. The purpose of the Trading with the Enemy 
Act was to reach enemy interests which masqueraded 
under innocent fronts and where securities or other in¬ 
terests are found to be held by a neutral but under cir¬ 
cumstances constituting enemy taint, return of the prop¬ 
erty after vesting by the Alien Property Custodian will 
be barred. 2 What is necessary to be proved to constitute 
enemy taint was left undecided by the Supreme Court. 
We are called upon to decide this question in the present 
case. 

In reaching a determination of enemy taint, the Court 
will look not only to circumstances which indicate enemy 
ownership or control, but also to connections or associa¬ 
tions with enemy interests. It seems to me the usufruc¬ 
tuary interests of Wilhelm and Marta von Opel and the 
contingent interests which they, their daughter or her 
issue, owned in the vested securities pursuant to the 
provisions of the agreement of October 5, 1931, and the 
delivery of the stock of plaintiff to Wilhelm and Marta 
von Opel’s agent, constitute such substantial enemy taint 
as to bar recovery by plaintiff. But there is further evi¬ 
dence of enemy taint. The circumstances surrounding the 
Liechtensteinean citizenshp of Fritz von Opel, the sole 
remaining owner of . interest in the vested property, are 
not without significance. It is conceded Fritz von Opel 
has technical status as a citizen of Liechtenstein, and for 
the purposes of this suit, it may be conceded his citizen¬ 
ship in that country is not open to collateral attack. But 
where, as in the case, the vested property is found 
3382 to be owned by different parties, some of whom 
clearly are enemies and the sole remaining one of 
whom is a neutral, it seems proper in a determination of 
enemy taint of the property, to inquire into possible 
enemy tendencies of the neutraL 


2 Clark v. Ucbersee-Finanz Korporation, 332 U. S. 480, 485. 


Fritz von Opel was born in Germany in 1899 and until 
1929 lived in that country, together with his family, who 
were prominent industrialists known not only in Germany 
but in other parts of the world. Fritz von Opel achieved 
widespread distinction in sports in Germany and partici¬ 
pated in its behalf in international events. While after 
1929 he spent a large part of his time out oL-Germany, 
his roots remained firmly planted in that country. It was 
not until November of 1939, after World War II had 
begun, that Fritz von Opel took any steps to change his 
citizenship. At that time, he went through proceedings 
to become a naturalized citizen of the principality of 
Liechtenstein. He paid $10,000 to obtain this citizenship 
and signed certain formal documents. However, he never 
has been in Liechtenstein more than a few hours at any 
one time; his visits have been few and in each instance 
of short duration; and he has never established a place 
of abode there. He never has taken an oath of allegiance 
to Liechtenstein or formally renounced citizenship in 
Germany. In technical form Fritz von Opel is a citizen 
of a neutral country, but I find beyond doubt that between 
1939, when he became a naturalized citizen of Liechten¬ 
stein, and 1941, when war was declared by the United 
States, he had a continued interest in the welfare of and 
sympathy for Germany. 

There is an additional circumstance in this case which 
of itself perhaps would not prevent recovery by plaintiff 
in this suit, but which with the other facts of the case 
tends to indicate enemy taint. The evidence shows that 
plaintiff at all material times in this suit owned complete 
stock interest in Transdanubia Bauxite, A. G., a mining 
corporation in Hungary. On December 13, 1941, Hungary 
formally became an enemy of the United States. Trans¬ 
danubia Bauxite, A. G., mined bauxite, an essential ingre¬ 
dient in the production of aluminum. Before the war, 
it is clear that part of the output was shipped to Germany. 
There is evidence tending to show also that Transdanubia 
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shipped bauxite to Germany during December, 1941, at 
or about the time of the declaration of war between 
Hungary and the United States. In November, 1939, 
Fritz von Opel, in response to a letter from Giulini 
Brothers, of Germany, requesting his service in getting 
the production in the mines resumed, went to 
3383 Hungary “to speed up production in the bauxite 
mine”. The letter to Fritz von Opel stated in part, 
“you would do meritorious service for the raw material 
supply of the German aluminum industry and the entire 
war economy of Germany if you would tackle with all 
your energy the resumption of production in the mines”. 
In addition, during 1939 plaintiff guaranteed a loan of 
32,000 Swiss Francs ($7,000) to Transdanubia Bauxite, 
A. G., which loan was extended at quarterly periods until 
November 17, 1942, when plaintiff was advised that its 
collateral had been released. While it is true there is no 
showing that plaintiff executed any control over its sub¬ 
sidiary after December 1941, it appears plaintiff never 
took affirmative steps to sever its relations with Trans¬ 
danubia. Thus plaintiff had an interest in and an associa¬ 
tion with an enemy corporation during World War II 
which apparently supplied war materials to the enemies 
of the United States. 

From what has been stated, it would be difficult in my 
opinion to find a stronger case of enemy taint in vested 
property short of full ownership by an enemy than exists 
in this case. The neutral aspect of ownership in the prop¬ 
erty is insignificant and it seems to me the plain intent 
of the Trading with the Enemy Act would be defeated by 
ordering a return of the vested securities. 

During the oral argument of this case, while counsel 
for the defendant was presenting his contentions with 
regard to the claim of existence in favor of Wilhelm and 
Marta von Opel of a usufructuary interest in the vested 
properties, plaintiff’s counsel interrupted to suggest that 
granting the Court should find such interest existed at 
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the time of vesting, nevertheless since Fritz von Opel, a 
neutral, had a well defined separate interest which might 
be determined by the Court, he would be entitled to recover 
to the extent of such interest. This point was enlarged 
by one of plaintiff’s counsel in his rebuttal argument. No 
such claim is made by the pleadings. This suit was no: 
brought by Fritz von Opel upon a claim of division of 
interests which he held together with his parents, but was 
brought by a corporation of Switzerland which claimed 
to be entitled to a return of the vested American securi¬ 
ties, based upon a claim that Wilhelm and Marta von 
Opel held no interest “directly or indirectly, in whole or 
in part”, in the properties. At the time the case was pre¬ 
tried, when the parties were called upon to state the issues 
to be litigated and to make any amendments of the plead¬ 
ings necessary to present new issues, it was agreed the 
action was to recover property belonging to plaintiff 
corporation in which there was no enemy interest. With¬ 
out consent of the defendant, the Court should not at this 
late time adjudicate an issue where the interest 
3384 sought to be established is different from that set 
forth in the pleadings and where the party plaintiff 
also is different. Defendant well may desire to present 
other factual information and develop legal arguments 
which only partially have been made in this case. 

Judgment will be entered in favor of the defendant. 

/s/ Bolitha J. Laws 
Chief Judge 

February 21,1949 
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Findings of Fact and Conclusions of Law 
Filed May 6, 1949 

3385 1. Plaintiff, Uebersee Finanz-Korporation, is a 

corporation organized under the laws of Switzer¬ 
land, with its principal office and main place of business 
in Switzerland. 

2. Plaintiff owned and held stock of certain corpora¬ 
tions located in the United States; these assets were vested 
by the Alien Property Custodian in June and July of 
1942 pursuant to the Trading with the Enemy Act. 

3. 97 per cent of . the stock of plaintiff corporation is 
held by Fritz von Opel. 

4. Wilhelm and Marta von Opel are the parents of 
Fritz von Opel and at all relevant times they were na¬ 
tionals and residents of Germany. Mrs. Elinor Sachs, nee 
von Opel, is the sister of Fritz von Opel and is a resident 
of Switzerland. 

5. Fritz von Opel was a citizen of Germany from birth 
until November 21, 1939, and as a result of his engaging 
in competitive activities in Germany his name had, by 
1929, become a household word and he enjoyed a promi¬ 
nent position in the esteem of the public. 

6. After December, 1929, Fritz von Opel never resided 
in Germany, but lived successively in the United States, 
Belgium and Switzerland, where in 1934 he became a Swiss 
Domicilliary. Between December 1930 and August, 1939 
he went to Germany for short visits, totalling about ten 
per cent of the time. 

7. On November 21, 1939 Fritz von Opel was natural¬ 
ized as a citizen of Liechtenstein; however, the only times 
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he was ever in Liechtenstein was when he was traveling 
through it. He has been in the United States since May, 
1940. The Liechtenstein naturalization law expressly 
permits the principality under extraordinary circum¬ 
stances to waive the condition of residence. 

8. Fritz von OpePs naturalization in Liechtenstein was 
accomplished under a waiver of the usual Liechtensteinean 
naturalization laws which provide for extensive residence. 
In connection with obtaining his citizenship, Fritz von 
Opel paid approximately $10,000, two-thirds to a com¬ 
munity and one-third to the principality. The 

3386 naturalization laws of Liechtenstein require some 
payment for acquisition of citizenship by naturaliza¬ 
tion. 

9. Fritz von Opel never took an oath of allegiance to 
the principality of Liechtenstein and he states as his 
reason for this that he was too sick to travel at the time 
he was to take his oath. Under the laws of Liechtenstein, 
it is within the jurisdiction of the executive or an authority 
empowered by him to administer the citizenship oath after 
the state citizenship has been granted. The citizenship 
oath has only to be taken by male persons of full age. 

10. Statements made and acts performed by Fritz von 
Opel between the time in 1939, when he became a natural¬ 
ized citizen of Liechtenstein, and 1941, when war was 
declared by the United States, indicate a continued interest 
in the welfare of and sympathy for Germany. 

11. Both Switzerland and the principality of Liechten¬ 
stein were and have remained since December 7, 1941, 
neutral countries. 

12. In 1929 General Motors Corporation purchased 80% 
of the outstanding stock of Adam Opel A. G., a German 
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corporation engaged principally in the manufacture of 
automobiles, 10% of the remaining stock, 600 shares, were 
owned by Wilhelm and Marta von Opel subject to an 
escrow agreement with General Motors. 

13. In 1931, the economic situation in Germany became 
very serious and Foreign Currency Controls were becom¬ 
ing more restrictive every day. 

14. Both Fritz and Wilhelm von Opel were greatly 
worried during the late summer of 1931 over the possi¬ 
bility of a financial collapse in Germany and a repetition 
of the inflation of a decade earlier and both had discus¬ 
sions with associates concerning means of avoiding the 
danger. 

15. On October 2, 1931, Fritz and Wilhelm von Opel 
were advised by Dr. Hachenburg, one of Germany’s lead¬ 
ing lawyers, that a valid gift could be made by Wilhelm 
to Fritz von Opel of the 600 shares of Adam Opel, A. G., 
stock without violating existing Foreign Currency restric¬ 
tions. 

16. This gift would be valid because Fritz von Opel 
was at the time a devisen auslander, the term applied by 
German law to a person not residing in Germany and 
hence not subject to the German foreign exchange control 
legislation. 

17. Thereafter on October 5, 1931, Wilhelm and Marta 
von Opel by a deed of gift gave Fritz von Opel, their only 
son, the remaining ten per cent of the Adam Opel A. G. 
stock. 

18. This was intended to be a gift of part interest of 
the owners and was not intended to be a sham transaction; 
however, the primary object of the transaction was to 
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obtain payment upon sale of the Opel shares in the form 
of gold or American currency, instead of Gternian 
3387 reichsmarks. A second purpose of the gift was to 
make financial provision for Fritz von Opel. Legal 
title to the 600 Opel shares passed to Fritz von Opel by 
the agreement of October 5, 1931. 

19. On October 17, 1931, Fritz von Opel, pursuant to 
the provisions of the escrow agreement of 1929, sold 
General Motors Corporation the 600 Opel shares which 
were the object of the gift for American currency and 
securities. 

20. After various intermediate financial transactions, 
all of the proceeds from the sale of the Opel shares were 
transferred into Uebersee Finanz-Korporation, plaintiff 
herein, which is a Swiss holding company acquired for the 
purpose of holding the proceeds of the sale of the Opel 
shares. 

21. Thereafter, these funds were invested in various 
corporations and other assets in the United States and 
elsewhere, including the property vested by the Alien 
Property Custodian. Subsequently, prior to 1936, these 
assets were transferred to plaintiff. 

22. Since 1935 and at the time of vesting plaintiff cor¬ 
poration owned one hundred per cent stock interest in 
Transdanubia Bauxite, A. G., a mining corporation in 
Hungary. 

23. During the year 1939 a loan was made by a 
Hungarian Bank to Transdanubia Bauxite, A. G., said 
loan being guaranteed by a Swiss Bank. 

24. In 1940 the said loan was increased by the Swiss 
Bank to a total amount of 32,000 Swiss Francs ($7,000). 
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25. As security for this guarantee, plaintiff corpora¬ 
tion had caused the Adler Bank, a Swiss Corporation, to 
place with the Swiss Bank, 32,000 francs as collateral for 
the guarantee. 

26. At quarterly periods the guarantee was extended 
by plaintiff corporation through its agent, the Adler Bank. 
In March, June and September of 1942, Dr. Joseph 
Henggeler, a director of plaintiff corporation, requested 
the Adler Bank to cause the Swiss Bank Corporation to 
extend its guarantee to the Hungarian Bank. On each 
occasion the requested extension was made. 

27. Transdanubia Bauxite A. G. repayed the loan and 
on November 17, 1942, plaintiff corporation was advised 
that its collateral had been released. 

28. Throughout the war the shares of the Transdanubia 
Bauxite A. G. were held by plaintiff corporation. 

29. The record is bare of any evidence as to whether 
the shares of Transdanubia Bauxite, A. G., from 1940 
through 1945, inclusive, were voted, or, if so, who voted 
them. 

30. After December 7, 1941 plaintiff corporation never 
took any affirmative steps to sever its relations with 

Transdanubia Bauxite, A. G. 

3388 31. From December 13, 1941, until the end of 

the war, a state of war existed between Hungary 
and the United States. During October, November and 
December, 1941, Transdanubia Bauxite, A. G. shipped 
bauxite to Germany. By contract executed in March, 1940. 
Transdanubia Bauxite, A. G. agreed to ship bauxite to 
Germany until the end of 1942. However, in the spring 
of 1941 Fritz von Opel refused requests from the officers 
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of Transdanubia Bauxite, A. G. for additional funds in 
order that mining operations could be continued and he 
suggested that the mines be sold or leased. The record 
does not reflect that the plaintiff corporation or Fritz 
von Opel received any income from Transdanubia Bauxite, 
A. G. at any time. 

32. Under the terms of the gift agreement dated Oc¬ 
tober 5, 1931, it was agreed that Wilhelm and Marta von 
Opel should have a usufruct established in their favor. 

33. According to the laws of Germany the instrument 
of October 5, 1931, did not immediately create in Wilhelm 
and Marta yon Opel a usufruct in the property which was 
the subject of the gift because of the omission in the 
instrument to provide for an immediate delivery of pos¬ 
session or co-possession of the property to Wilhelm and 
Marta von Opel and because no such delivery of the prop¬ 
erty was then made. 

34. A valid and complete usufruct is created under 
German law when (a) the person holding the legal title 
and the usufructuary agree that a usufruct shall be created 
and (b) when the person holding the legal title delivers 
to the usufructuary possession or co-possession of the 
property. 

35. Under German law, valid delivery sufficient to create 
a usufruct may be brought about by symbolic delivery, 
as in the case of securities, by the delivery of the key 
to a safe deposit box in which the securities are placed 
to the usufructuary or his agent. 

36. A usufructuary may follow the ascertainable pro¬ 
ceeds of the original property subjected to the usufruct. 

37. On or before June 7, 1935, Fritz von Opel placed 
all but three of the shares of Uebersee Finanz-Korpora- 
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tion, A. G. in box 1917 at the Schweizerische Kreditanstalt 
in Zurich and thereafter delivered the key to Dr. Hans 
Frankenberg. 

38. Hans Frankenberg received the key as agent for 
Wilhelm von Opel and it was delivered to him by Fritz 
von Opel who understood that Hans Frankenberg repre¬ 
sented his father. 

39. Hans Frankenberg was made managing director 
of Uebersee Finanz-Korporation in the spring of 1932 
at the request of Wilhelm von Opel, in the form of a 
suggestion. 

40. Thereafter Hans Frankenberg continued to be at 
all times and still is managing director of Uebersee 

Finanz-Korporation, and there is abundant evidence 
3389 establishing that up to and including 1940 he exer¬ 
cised control over the major policies of the cor¬ 
poration. From 1932 until the date of vesting, Dr. Eugene 
Meier was President and chief officer of plaintiff corpora¬ 
tion. Dr. Meier testified that in the year 1940 plaintiff 
corporation was without connection with Fritz von Opel 
or with Hans Frankenberg and that it became necessary 
for Dr. Meier to have a direct hand in the management 
of the affairs of the corporation. The Court is not able 
to find from this testimony the extent to which, if any, 
Dr. Meier, after 1940, participated in the management of 
the corporation. The record is bare of evidence that after 
1940 Frankenberg exercised control over plaintiff, but the 
record is also bare of any evidence of a termination of 
such control. From all of the evidence, including the evi¬ 
dence establishing that Frankenberg did exercise control 
during the years 1932 to 1940 inclusive, and establishing 
motive and intent for such exercise of control, and in the 
absence of any evidence that Frankenberg ceased to exer¬ 
cise such control, the Court draws the inference and finds 
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48. Thereafter, from time to time, until May 25, 1936 
when certiorari was denied by the Supreme Court, 

3390 Uebersee Finanz-Korporation sought by administra¬ 
tive and judicial means to obtain permission to re¬ 
move the same gold from the United States. 

49. In support of an application for a license to remove 
the gold an affidavit was filed by Fritz von Opel in which 
he stated that a usufruct had been created pursuant to 
the gift agreement of October 5, 1931, that the Uebersee 
shares had been placed in a safe deposit box and that 
the key to the box was in the possession of Hans Franken- 
berg as his father’s agent, and he further stated he had 
bare legal title, plus 20% of the income. 

50. This affidavit was a part of the record in later legal 
proceedings before the United States District Court for 
the Southern District of New York, the United States 
Circuit Court of Appeals for the Second Circuit, and the 
Supreme Court of the United States. 

51. In 1935 Wilhelm von Opel discussed the waiver of 
his right to a usufruct but it was never after its creation 
waived or abandoned by any statement or act of Wilhelm 
or Marta von OpeL 

52. A right of usufruct, once established, is under Ger¬ 
man law an in rem right in property. A person having a 
usufruct in property has a right: 

(a) to the enjoyment of the property or, in the case 
of money or securities, to the income from the 
securities; 

(b) to co-possession of the property together with 
the person holding legal title to the property; 


(c) to a voice in the management of the property 
insofar as the maintenance and preservation of the 
usufructuary’s rights under subsection (a) above are 
concerned; 

(d) to prevent the sale or disposition of the prop¬ 
erty as a result of his right to co-possession; 

(e) the German Civil Code does not mention whether 
the usufructuary, for the protection of his income, has 
any voting rights. In the absence of a decided case 
the legal commentaries speculate in three different 
directions. One position is that the title owner has 
all voting rights and the usufructuary no voting rights 
whatsoever. The second position is that the title 
owner has a voting right for all measures which have 
nothing to do with income while the usufructuary" 
can vote in regard to income. The third position is 
that the usufructuary has all the voting rights. 

53. Under the laws of Germany at the date of vesting 
Wilhelm and Marta von Opel had a usufruct in the prop¬ 
erty and therefore had the usufructuary rights herein¬ 
before described. Neither Wilhelm nor Marta von Opel 
ever demanded or received any income of any nature 
from the usufruct. After the usufructuary agreement was 
made on October 5, 1931, plaintiff corporation paid the 
expenses of a trip to South America and a trip to Hungary 
made by Wilhelm von Opel, said expenses being charged 
on the books of plaintiff corporation to Fritz von Opel. 

54. The gift agreement of October 5,1931 also provided 
that if the parents Opel should predecease Fritz von Opel, 
the gift should be considered an advancement and be de¬ 
ducted from his share in such property as might be 

inherited by him or his sister, Mrs. Elinor Sachs, 
3391 nee von Opel, nor in case of her prior death, by 
her issue. 
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55. The gift agreement also provided that in the event 
Fritz von Opel predeceased his parents without leaving 
legitimate issue, the gift would become void. The stocks 
or the property substituted for the gift including the in¬ 
come accrued but not drawn would under this condition 
revert to the parents Opel or the surviving parent. 

56. Fritz von Opel is now fifty years old and does not 
have issue. Wilhelm von Opel died in May, 1948. Marta 
von Opel is now seventy-four years of age. Elinor Sachs, 
nee von Opel, is now alive. 

Conclusions of Law 

1. Plaintiff is a corporation organized under the laws 
of Switzerland. 

2. Plaintiff is indirectly owned and controlled by ene¬ 
mies within the meaning of the Trading with the Enemy 
Act. 

3. Subsequent to the gift agreement of October 5, 1931 
between Wilhelm and Marta von Opel and Fritz von Opel, 
a valid usufruct was created in Wilhelm and Marta von 
Opel giving them in rem rights in the proceeds of the 
property transferred, and said usufruct existed in Wil¬ 
helm and Marta von Opel at the date of vesting. 

4. The circumstances of the ownership and control of 
plaintiff corporation and the assets vested by the Alien 
Property Custodian constitute enemy taint of plaintiff, 
and plaintiff is therefore barred from recovery under 
Sections 2 and 9(a) of the Trading with the Enemy Act, 
as amended, as interpreted by the Supreme Court of the 
United States. 

5. The circumstances of the acquisition of Fritz von 
OpePs Liechtenstein citizenship and his attachment to and 


sympathy for Germany and plaintiff’s ownership of Trans- 
danubia Bauxite, A. G., which mined bauxite for the bene¬ 
fit of Germany are further evidence of enemy taint within 
the meaning of Section 2 of the Trading with the Enemy 
Act and taken in conjunction with the finding of owner¬ 
ship and control as aforesaid of the vested securities by 
Wilhelm and Marta von Opel, alien enemies, bar recover} 7 
of said vested securities. 

6. Judgment must be rendered in favor of defendant. 

/s/ Bolitha J. Laws 
Chief Judge 


May 6,1949 
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Judgment 
Filed May 6, 1949 

3392 This action having come on for trial before me 
on December 8, 9, 10, 13, 14, 15, 16, 17, 20, 21, 22, 
23, 1948 and January 3, 4, 5, 6, 7, 10, 11, 13, 19, 24, 25 and 
27, March 16 and April 29, 1949, and having heard the 
evidence adduced and the arguments of counsel, and the 
Court, after due deliberation, having filed its findings of 
fact and conclusions of law, now therefore, it is 

Ordered, adjudged, and decreed that plaintiff take noth¬ 
ing, and shall not recover anything in this action, that 
judgment is hereby entered in favor of the defendant on 
the merits, that defendant have and recover from plaintiff 
his costs in this action and that defendant have execution 
therefor. 


Dated, May 6,1949 


/s/ Bolitha J. Laws 
Chief Judge 


Defendant’s Memorandum of Points and Authorities 
in Opposition to Plaintiff’s Motion for a New Trial 

Filed May 11, 1949 

3393 The plaintiff herein has filed a motion for a new 
trial on the basis of allegedly newly discovered evi¬ 
dence, which evidence is in the form of an affidavit by one 
Eleonore Firnhammer. The defendant opposes this motion 
upon the following grounds: 

L The purported evidence contained in the affidavit, if 
offered as testimony, would be inadmissible as hear¬ 
say. 

2. The moving papers do not establish that the pur¬ 
ported evidence is newly discovered. 

3. The purported evidence is purely cumulative and 
corroborative. 

4. Plaintiff has failed to exercise due diligence in ob¬ 
taining this purported evidence and in filing this 
motion. 

5. The purported evidence, even if admissible, is not 
direct proof of a waiver of the usufruct by Wilhelm 
and Marta von Opel. 

POINT I 

The purported evidence contained in the affidavit, if 
offered as testimony, would be inadmissible as hearsay. 

The purported evidence which forms the basis for the 
motion now before this Court is contained in the affidavit 
of Eleonore Firnhammer, annexed to the moving papers. 
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It may be presumed from this affidavit that Mrs. 
3394 Fimhammer, if called as a witness, would testify 
to the statements of Wilhelm von Opel, attributed 
to him in her affidavit These statements of Wilhelm von 
Opel, if presented to the Court in the form of testimony 
by Mrs. Firnhammer, are clearly hearsay evidence. 

In order for the plaintiff to succeed in changing the 
Court’s finding as to waiver in this action, the plaintiff 
must prove by a preponderance of the evidence that Wil¬ 
helm von Opel and Marta von Opel in fact waived their 
usufruct which they acquired pursuant to the gift agree¬ 
ment of October 5, 1931. The testimony of Mrs. Fimham¬ 
mer as to statements made by Wilhelm von Opel is only 
admissible at best to prove the fact that such statements 
were made and is in no way probative of the truth of those 
statements or of the fact that a waiver was or was not 
made. The mere fact that Wilhelm von Opel may or may 
not have made such statements is not in itself sufficient 
to prove that Wilhelm von Opel and Marta von Opel in 
fact waived their usufruct. That such purported evidence 
as the plaintiff now proffers is hearsay, is shown by V 
Wigmore on Evidence (3rd ed., 1940) section 1361, in 
which it is said: 

“The only question, then, can be whether this asser¬ 
tion of B, reported by A, is admissible as evidence of 
the event X, asserted by B to have occurred. It is 
clear that what we are now attempting to do is to 
prove event X by B’s assertion; • • • It is these extra¬ 
judicial testimonial assertions which the Hearsay 
rule prohibits.” 5 (Italic as in original text.) 

Adopting Professor Wigmore’s statement of the hear¬ 
say rule, it is apparent that plaintiff may not prove an 
event, namely the waiver, by the testimony of Mrs. Fim¬ 
hammer as to what was said by Wilhelm von Opel. It is, 
of course, significant in this connection that there is ab- 


solutely no testimony in the record of this case by Wil¬ 
helm or Marta von Opel that they ever waived their usu¬ 
fruct under the gift agreement 
The purpose of the hearsay rule is, of course, to pre¬ 
vent the admission in evidence of extra-judicial statements 
of a person who is not before the court, whose demeanor 
and credibility are not subject to observation by the court, 
and who is not subject to cross-examination. The plaintiff 
now seeks to accomplish, by the evidence proffered, the 
precise result which the hearsay rule is designed to 
3395 prohibit. It seeks to place before the Court extra¬ 
judicial statements of Wilhelm von Opel, who can¬ 
not testify in person and is not subject to cross-examina¬ 
tion and who, when he did testify in this action, uttered 
not one single word about a waiver of his usufruct 
Nor would such testimony be admissible under any of 
the recognized exceptions to the hearsay rule. Not only 
is the proffered testimony hearsay, but in addition, it is 
also subject to the objection that the declarations sought 
to be proved are purely self-serving. The affidavit of 
Mrs. Fimhammer states several times that Wilhelm von 
Opel told her that he was involved in criminal proceedings 
brought by the German government involving the usufruct 
which he and his wife held and that "he was afraid that 
the Nazis might use what he called the niessebrauch pro¬ 
vision of the gift agreement to jump on him anew year 
after year.” It is clear from this statement that if Wil¬ 
helm von Opel ever made any statements such as are 
attributed to him by Mrs. Fimhammer, which the defen¬ 
dant does not concede, the only purpose which Wilhelm 
von Opel could have had in making such statements was 
to prevent the German authorities from jumping "on him 
anew year after year,” and were not designed to relinquish 
the property rights which Wilhelm von Opel had. Under 
these circumstances, the proffered evidence by Mrs. Firn- 
hammer is also inadmissible upon the ground that it is 
evidence only of self-serving declarations. 
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The statements allegedly made in August, 1947 by Wil¬ 
helm von Opel are further objectionable upon the ground 
that they were made pendente lite. While statements made 
ante litem motam may, under certain circumstances be 
admissible, statements made during the course of litiga¬ 
tion in which the declarant is interested are not admissible 
and are self-serving. The interest of Wilhelm von Opel, 
living in post-war Germany, in seeking to assist in secur¬ 
ing the return of the vested property from the United 
States is so apparent that it needs no further elaboration. 

The purported evidence contained in the affidavit of Mrs. 
Firnhammer, if offered as testimony, would there- 
3396 fore be inadmissible as hearsay evidence and as 
evidence of self-serving declarations. In order for 
plaintiff to prevail upon this motion there must be a show¬ 
ing that the plaintiff has new evidence which was not 
available at the time of the trial. Evidence which is inad¬ 
missible as hearsay and self-serving is, of course, no evi¬ 
dence at all, and, consequently, no ground exists upon 
which the Court could properly grant this motion for a 
new trial. 


POINT II 

The moving papers do not establish that the purported 
evidence is newly discovered. 

Even if it be assumed for the purpose of argument that 
the testimony of Mrs. Firnhammer would be admissible, 
which of course defendant does not concede, defendant 
submits that it has not been established that the evidence 
proffered is newly discovered within the meaning of Rules 
59 and 60(b) of the Rules of Civil Procedure. The courts 
have held that five requirements must be met by a moving 
party before a court will exercise its discretion in allow¬ 
ing a new trial on the ground of newly discovered evi¬ 
dence. These requirements are: that the evidence be 
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discovered after the end of the trial; that facts are al¬ 
leged which show due diligence in attempting to discover 
such evidence; that the new evidence is not merely cumu¬ 
lative or corroborative or for the purpose of impeaching; 
that the evidence is material; and that there is a proba¬ 
bility that the evidence, if admitted, would lead to a differ¬ 
ent result. 

Marshall's U. S. Auto Supply Inc . v. Cashman, 
111 F. (2d) 140 (C. C. A. 10, 1940) cert. den. 
311 U. S. 667 (1940); 

Prisament v. United States, 96 F. (2d) 865 
(C. C. A. 5, 1938). 

Defendant contends that the first requirement set forth 
above, namely, that the evidence be newly discovered has 
not been met. Upon reading Mrs. Firnhammer’s affidavit, 
the Court will note that there is absolutely no statement 
by her as to when she first reported the alleged statements 
of Wilhelm von Opel to either Fritz von Opel or 
3397 Margot von Opel. This omission might not be so 
glaring if the moving papers contained an affidavit 
by either Fritz von Opel or Margot von Opel, or both, as 
to when these alleged statements were first reported. It 
is further extremely striking and interesting to note the 
manner in which plaintiff attempts to show that these 
alleged statements by Wilhelm von Opel were not known 
until after the trial of this action. The motion signed by 
plaintiff’s attorneys states that Fritz von Opel, who has 
had a strained relationship with Mrs. Firnhammer, told 
plaintiff’s attorneys that Margot von Opel had been told 
of these alleged statements by Mrs. Firnhammer. Thus, 
the moving papers are in fact based upon a double hear¬ 
say assertion by plaintiff’s attorneys that Margot von Opel 
told Fritz von Opel who told plaintiff’s counsel of the 
existence of this purported evidence after the trial. De¬ 
fendant submits that the Court is entitled to give consid- 
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erable weight to the manner in which plaintiff seeks to 
establish that the purported evidence is newly discovered 
and, particularly, to the absence in the moving papers of 
any statement of the witness herself as to when she in¬ 
formed the interested parties. Plaintiff seeks to have this 
Court grant a new trial in an important and involved 
matter which took several weeks of testimony of witnesses, 
based upon little more than the hearsay declarations of 
Fritz von Opel, who, in the light of the Court’s findings, 
must be deemed a witness of at least questionable credi¬ 
bility. Such a showing in defendant’s view is hardly suffi¬ 
cient to justify the extraordinary relief which plaintiff 
seeks. 

Defendant, however, does not merely rely on the insuffi¬ 
ciency of the moving papers as outlined above. Defendant 
respectfully calls the Court’s attention to the signed state¬ 
ment of Mrs. Firnhammer, annexed hereto as Appendix 
A, which statement was obtained by a Special Agent of 
the Federal Bureau of Investigation. In that statement, 
Mrs. Firnhammer asserts that she came to the United 
States in November, 1947; that she renewed her acquaint¬ 
ance with Fritz and Margot von Opel during 1948 and 
saw those persons several times; and that this case was 
discussed by Fritz and Margot von Opel and others in 
her presence. She further asserts that, in March 
3398 or April, 1949, Fritz von Opel came to her and 
asked her whether she had any knowledge of facts 
which might make her useful as a witness in this action. 
She further states, “From the manner in which Fritz von 
Opel asked me questions, I was aware that he knew that 
I was aware of the general nature of the case, but he did 
not know the details of my knowledge of the case.” She 
then made certain statements to Fritz von Opel who pre- i 
pared the affidavit filed as part of the moving papers, j 
Thus, according to Mrs. Firnhammer, the statement in 
the moving papers that her knowledge of the case was 
first discovered in the course of a conversation with , 
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Margot von Opel is not correct. To the contrary, Fritz 
von Opel sought her out as a possible witness after the 
Court had rendered its opinion. It is clear from this 
statement by Mrs. Firnhammer (Appendix A) that Fritz 
von Opel, at least knew that Mrs. Firnhammer did have 
some knowledge of this case, but he did not attempt to 
learn the extent of such knowledge until after the Court 
rendered judgment for defendant. Certainly the plaintiff, 
or its representative Fritz von Opel, cannot be permitted 
to proceed to trial on certain evidence and then after the 
Court has determined that such evidence is insufficient, 
seek out additional evidence which was available and 
which was known to be available all the time. 

Nor is that all which in defendant’s opinion shows a 
failure to establish that the evidence is newly discovered. 
The Court’s attention is respectfully directed to the second 
paragraph of Mrs. Fimhammer’s affidavit in which she 
states that over the years she took the place of a daughter, 
vis-a-vis Wilhelm and Marta von Opel and to her state¬ 
ments in the balance of the affidavit that she saw Wilhelm 
von Opel repeatedly after 1930 and particularly after the 
end of the war. Plaintiff now asks this Court to believe 
that the parties concerned with the prosecution of this 
action never had any idea that Mrs. Firnhammer, who 
was on such intimate terms with Wilhelm von Opel, had 
any knowledge of facts which might be relevant in this 
controversy. Mrs. Firnhammer states that she saw 
3399 Wilhelm von Opel in August, 1947; the record shows 
that Fritz von Opel was in communication with his 
father immediately after the end of hostilities in 1945 
(Defendant’s Exhibit 36); Wilhelm von Opel’s deposition 
was taken in Germany in the first week of September, 
1947 and at that time Wilhelm von Opel of course had 
an opportunity to confer with counsel for the plaintiff. 
At the same time the deposition of Daniel Gros, who on 
various occasions had acted as attorney for Wilhelm von 
Opel, was also taken, and Daniel Gros was subsequently 
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brought to this country by plaintiff at the beginning of 
the trial. Yet, according to plaintiff, none of these persons 
had any idea that Mrs. Fimhammer had any knowledge 
of facts which might be relevant to this action. 

Although plaintiffs attorneys state that Fritz von Opel 
told them that his relations with Mrs. Fimhammer have 
been very strained, there is no similar statement with 
respect to Margot von Opel, his wife, and it is apparent 
that no strained relations existed with respect to Margot 
von Opel. Yet, here again, the Court is asked to believe 
that Margot von Opel, who as late as 1946 was well aware 
of the difficulties which this usufruct was creating and 
might create with respect to this very case (R. 2518-2522), 
never had any idea that Mrs. Fimhammer knew anything 
about this matter and never reported it to Fritz von Opel 
or his attorneys, who are also the attorneys for the plain¬ 
tiff in this action. 

On the basis of the foregoing, defendant submits that 
the plaintiff has wholly failed to establish that the evidence 
is newly discovered or could not reasonably have been 
discovered prior to the conclusion of the trial of this ac¬ 
tion. Having failed to establish that the evidence is newly 
discovered, the motion should be denied. 


POINT in 

The purported evidence is purely cumulative and cor¬ 
roborative. 

In Point II, supra, there has been set forth the five 
requirements which must be met before a court will exer¬ 
cise its discretion to grant a new trial. The third 
3400 of these requirements is that the alleged new evi¬ 
dence is not merely cumulative or corroborative. 
This requirement has likewise not been met on the instant 
motion. 

The purported evidence proffered by the plaintiff relates 
solely and exclusively to the issue as to whether Wilhelm 
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von Opel in fact waived the usufruct which he acquired 
pursuant to the gift agreement of October 5, 1931. This 
is not a new issue in this case. On the contrary, it has 
been one of the most important issues since the beginning 
of the trial, and the Court specifically requested counsel 
to discuss this point in their final arguments. On this 
issue, the plaintiff adduced testimony by Fritz von Opel 
and by Daniel Gros which sought to show that the usufruct 
had been waived. The defendant adduced testimony of 
J. Mason Houghland, Butler P. Crittenden and Rudolf 
Deku with respect to certain admissions by Wilhelm von 
Opel and Fritz von Opel which were totally inconsistent 
with the waiver of a usufruct. In addition, there was re¬ 
ceived in evidence Defendant’s Exhibit 25, a letter from 
Fritz von Opel to his father, dated December 21, 1936, 
in which Fritz states that he had been discussing the 
usufruct for several days and that he had learned that 
Wilhelm von Opel had been discussing the usufruct with 
Dr. Frankenberg. 

The purported new evidence which forms the basis of 
plaintiff’s motion is nothing more, if admissible at all, 
than additional testimony on the same issue which has 
been fully litigated and is therefore merely cumulative 
and corroborative of testimony previously offered by the 
plaintiff. It is well settled that a motion for a new trial 
may not be granted for the purpose of admitting such 
cumulative and corroborative evidence. 

F. W. Woolworth Co . v. Seckinger, 125 F. (2d) 
97 (C. C. A. 5, 1942); 

Prisament v. United States, 96 F. (2d) 865 
(C. C. A. 5, 1938). 

In the Woolworth case, supra, one of the issues on trial 
below was the identity of the shoes worn by the plaintiff 
at the time of the accident. After judgment for plaintiff, 
defendant moved for a new trial on the ground of 


74 


3401 newly discovered evidence. The evidence offered by 
this motion concerned the identity of the shoes worn 
by the plaintiff at the time of the accident. The identity 
of the shoes was one of the major issues at the trial. The 
motion was denied and on appeal the court held that the 
denial of the motion was proper and said, at p. 98: 

“One of the principal issues in the case concerned the 
identity of the shoes Mrs. Seckinger was wearing 
when the accident occurred. The evidence offered in 
support of the motion for a new trial likewise dealt 
with this issue. Construed to its best advantage for 
the movants, it is clear that this was corroborative 
of earlier witnesses and designed to impeach the tes¬ 
timony of the plaintiffs. It is well settled that motions 
for a new trial on the ground of newly discovered 
evidence must do more than merely seek to relitigate 
old issues, and cannot be allowed where the new evi¬ 
dence is merely for the purpose of corroboration or 
impeachment” 

In the Prisament case, supra, a criminal prosecution, a 
motion for a new trial was filed after judgment on the 
basis of newly discovered evidence that the defendants 
had been seen in New York at the time of the robbery in 
Georgia. The presence of the defendants in New York at 
the time of the offense had been testified to at the trial 
through several witnesses. The court denied the motion 
for a new trial upon the ground that additional evidence 
tending to show that the defendants were in New York 
at the time of the robbery was merely cumulative and its 
denial was sustained on appeal. 

The evidence here offered falls precisely within the rule 
stated in the cases cited. The purported evidence is merely 
cumulative and corroborative on an issue on which there 
has been an abundance of testimony and the motion seeks 
only to “relitigate old issues.” Plaintiff recognizes that 
it must show that the new evidence proffered is not merely 
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cumulative or corroborative* It seeks to meet this burden, 
however, by a mere statement of a conclusion to that effect. 
This is wholly insufficient. Plaintiff also seeks to meet 
this burden by stating that the alleged new evidence con¬ 
tradicts Finding of Fact No. 51. This on its face shows 
that plaintiff is merely attempting to “relitigate old 
issues.” 

On the basis of the authorities cited, therefore, 
3402 even if the testimony of Mrs. Fimhammer were 
admissible, there would be no proper ground for 
granting a motion for a new trial and the motion should 
be denied. 


POINT IV 

Plaintiff has failed to exercise due diligence in obtaining 
this purported evidence and in filing this motion. 

Of the five requirements which must be met for the 
granting of a motion for a new trial, stated in Point II, 
supra, the second is that facts must be alleged that show 
the exercise of due diligence in seeking to discover such 
evidence. Defendant submits that even if the evidence 
were admissible there has been no showing of due diligence 
in seeking to discover the evidence. 

The statement of Mrs. Fimhammer, annexed hereto 
(Appendix A) shows that she had discussed this case with 
Wilhelm von Opel in Europe as late as 1947, and that 
this case was discussed in her presence by Fritz and 
Margot von Opel in 1948. Her statement further shows 
that immediately after the Court had filed its opinion 
awarding judgment to the defendant, Fritz von Opel went 
to Mrs. Fimhammer and asked her whether she had 
knowledge of any facts which might be relevant. It is 
thus apparent that Fritz von Opel at least knew all along 
or had an idea that Mrs. Fimhammer might have knowl¬ 
edge of circumstances which could be relevant in this 
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matter. Whether or not he advised counsel of the exist¬ 
ence of this witness is not stated, but certainly he, who to 
say the least has a substantial interest in this controversy, 
cannot now be permitted on behalf of the plaintiff to seek 
to bolster the case after the cause has been lost. These 
facts certainly demonstrate that there has been no show¬ 
ing of due diligence to discover material evidence. 

The defendant, however, does not rely on these facts 
alone. The Court is respectfully referred to the statements 
under Point II appearing on pages 6 and 7 of this memo¬ 
randum which will be restated briefly here. In the affi¬ 
davit made a part of the moving papers, Mrs. Fimhammer 
states that she took the place of Wilhelm von OpePs daugh¬ 
ter and that she saw him repeatedly in the 1930’s 
3403 and after the end of the war. Her affidavit itself 
discloses that there were discussions with Wilhelm 
von Opel concerning the usufruct. Fritz von Opel was 
frequently in Germany before the war and in fact was 
there almost every year. He was also in communication 
with his father after the end of hostilities in 1945. Wil¬ 
helm von OpePs deposition was taken in September, 1947, 
and counsel for the plaintiff were, of course, present. In 
the light of all these facts, the Court is now asked to find 
that neither the plaintiff or its representatives, nor Wil¬ 
helm nor Fritz von Opel, nor plaintiff’s counsel, had any 
idea that Mrs. Fimhammer might be used as a witness 
in this matter. 

Whether or not they were actually aware of Mrs. Firn- 
hammer’s knowledge in this action is of course immaterial; 
the issue, on this motion is whether by the exercise of due 
diligence they should have known of this purported evi¬ 
dence. The exercise of due diligence requires that every 
effort be made to discover available evidence. To say that 
in the course of preparation for trial neither plaintiff nor 
its counsel could, by the exercise of due diligence, have 
discovered this purported evidence taxes credulity. The 
plaintiff and its representatives and counsel cannot sit 
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back and ignore the plain facts which are apparent, in¬ 
cluding the close relationship between Wilhelm von Opel 
and Mrs. Fimhammer, and then say that due diligence 
would not have resulted in the discovery of this evidence. 
It is incumbent upon parties to litigation and their counsel 
to explore all possibilities of obtaining evidence and to 
question all persons who might conceivably have knowl¬ 
edge of the facts. This would certainly include a person 
sufficiently intimate with Wilhelm von Opel to take the 
place of his daughter in his affections. 

It is particularly significant in this connection to note 
the statement of the Court on March 16,1949 when advised 
of the intention to file this motion on newly discovered 
evidence. The Court said to counsel for the plaintiff (R. 
3178), “You had better labor pretty hard as to why you 
could not get it before you tried the case.” It is apparent 
that the Court was well aware of the heavy burden of 
due diligence imposed upon a person seeking a new 
triaL 

3404 There is a further lack of due diligence present 
here, namely, the failure of plaintiff to use due dili¬ 
gence in filing this motion. The Court’s Opinion was filed 
on February 21, 1949. At that time the Court issued ten¬ 
tative Findings of Fact and Conclusions of Law. On 
March 16, 1949 a hearing was held before this Court with 
respect to amendments requested by the plaintiff with 
respect to such findings and conclusions. During that 
hearing, at two separate points in the record, Mr. Galla¬ 
gher, of counsel for the plaintiff, stated to the Court that 
he was going to file a motion for a new trial on the basis 
of newly discovered evidence (R. pages 3164, 3178). Ob¬ 
viously, Mr. Gallagher at that time had an idea as to what 
the newly discovered evidence was, and in fact he stated 
that he was not yet prepared to file a motion because he 
did not have the necessary affidavit. Subsequently, on 
April 29, 1949, a further hearing was held with respect 
to proposed amendments of the findings and conclusions 
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and the Opinion of the Court. At this hearing, no one on 
behalf of plaintiff made any statement to the Court of 
an intention to file a motion for a new trial. At the con¬ 
clusion of this last hearing, the findings, conclusions and 
opinion were finally settled, counsel for the defendant was 
instructed to have the necessary documents rewritten and 
the Court stated (R. 3245), “We can try to get it out next 
week, about Wednesday.”, meaning May 4, 1949. Finally, 
on May 5, 1949 the instant motion was served and filed. 

It thus appears that counsel for the plaintiff knew of 
the existence of this purported evidence at least on March 
16, 1949, and yet they permitted more than seven weeks 
to elapse before filing such a motion. Certainly, a party 
moving for a new trial has a duty to the Court to file such 
a motion as soon as the evidence is known. It could hardly 
have taken seven weeks to obtain an affidavit from a wit¬ 
ness who states she is employed in New York City and 
to prepare a two page motion to accompany such affidavit. 
This motion for a new trial is addressed to the discretion 
of the Court. It would seem that the Court should not 
reasonably be expected to exercise its discretion in 
3405 favor of a party who has not exercised due diligence 
and reasonable speed in bringing allegedly new evi¬ 
dence to the attention of the Court. 

On the basis of all of these facts, plaintiff has wholly 
failed to show that the evidence could not have been dis¬ 
covered with the exercise of due diligence or that in filing 
this motion they exercised due diligence. For these rea¬ 
sons the motion should be denied. 
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point y 

The purported evidence, even if admissible, is not direct 
proof of a waiver of the usufruct by Wilhelm and Marta 
von OpeL 

The fifth requirement, set forth in Point II, siupra , which 
must be met for the granting of a motion for a new trial 
is that there is a probability that the evidence if admitted 
would lead to a different result. The purported evidence 
submitted by the plaintiff, if it were admissible in this 
action, does not meet this requirement. 

First, any evidence as to a waiver of the usufruct by 
Wilhelm von Opel given by Mrs. Firnhammer is subject 
to two deficiencies. The testimony in the record of this 
action shows that even if Wilhelm von Opel and Marta 
von Opel had sought to waive their usufruct, the usufruct 
was a right to foreign exchange, the waiver of which re¬ 
quired a license under the German foreign exchange laws. 
Those laws further provided that the absence of such a 
license rendered any transaction subject thereto null and 
void. Plaintiff has offered no proof that a license was 
ever obtained from the foreign exchange authorities, and 
consequently, the Court would be constrained to hold that 
a valid waiver was never made. 

The second deficiency is that the affidavit of Mrs. Firn¬ 
hammer deals only with alleged declarations of Wilhelm 
von OpeL Nowhere in her affidavit is it stated that she 
knows of any declarations by Marta von Opel, the wife 
of Wilhelm von OpeL The Court will recall that the evir 
dence established that the gift agreement related to a gift 
of property held as community property by Wilhelm and 
Marta von Opel, and that the usufruct ran to both Wilhelm 
and Marta von OpeL Therefore, the testimony by 
3406 Mrs. Firnhammer as to declarations by Wilhelm von 
Opel would not dispose of the usufruct, since even 
on the basis of this motion, there is no new evidence that 


Marta von Opel ever made any attempt to waive, or made 
any declarations concerning, a waiver of the usufruct. 
Consequently, the purported evidence is totally insufficient 
and could not lead to a different result in this action. 

Second, an examination of Mrs. Firnhammer’s affidavit 
attached to the moving papers, discloses that nowhere 
does she state that Wilhelm von Opel ever said that he 
had waived the usufruct. The first alleged conversation 
is said to have taken place in 1934 or 1935 and that Wil¬ 
helm von Opel at that time said that “he didn’t need, nor 
desire, any income from his son.” This is not a statement 
of waiver. It is further significant to note that this state¬ 
ment is followed by a further purported declaration of 
Wilhelm von Opel that the purpose of the usufruct had 
been “to educate his newly married son to live well within 
his means.” This last alleged declaration clearly shows 
that Wilhelm von Opel intended to and did retain legal 
control over the property and the actions of his son relat¬ 
ing thereto. The next alleged declaration of Wilhelm von 
Opel is stated to have been made in the summer of 1937 
at which time Wilhelm told Mrs. Fimhammer that “his 
lawyer had succeeded in bringing his negotiations with 
the German authorities to a favorable conclusion.” This 
statement may be entirely disregarded since it in nowise 
indicates what negotiations with the German authorities 
were being discussed and is certainly no proof that a 
usufruct was waived, in view of the fact the usufruct is 
not even mentioned. The Court will recall that this record 
contains several instances in which Wilhelm von Opel was 
involved with the German authorities, and it can hardly 
be determined to what this alleged statement refers. 

The last alleged statement contained in Mrs. Firaham- 
mer’s affidavit is a purported statement by Wilhelm von 
Opel in August, 1947 at which time he is supposed to have 
said that the German authorities had recognized that 
he had abandoned all claims against his son. This 
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3407 again is no proof of a waiver of the nsnfruct for 
again neither “waiver” nor “usufruct” are men¬ 
tioned. Furthermore, this alleged statement, if it was in 
truth made, would be entitled to no weight whatsoever and 
could not change the result of this action, since less than 
a month thereafter Wilhelm von Opel testified in this 
action by deposition, at which time he made no statement 
whatsoever that he had ever waived a usufruct. Certainly, 
Wilhelm von Opel’s own testimony under oath is the best 
evidence of what he did or did not do, and his failure to 
state in his deposition that he had ever waived his usufruct 
must necessarily be deemed controlling. 

In any event, even if the reported statements of Wilhelm 
von Opel were made, there is no declaration imputed to 
him that he had in fact waived his usufruct. Consequently, 
since there is no direct proof of a waiver in the affidavit 
and since there is a complete failure of proof as to any 
waiver by Marta von Opel or as to any license from the 
German foreign exchange authorities approving such 
waiver, the testimony of Mrs. Fimhammer, even if it could 
be admitted in evidence, could not lead to a change in 
the result of this action. Plaintiff has therefore failed 
to meet this requirement for a motion for a new trial and 
the motion should be denied. 


Conclusion 

On the basis of the foregoing, it has been demonstrated 
that the alleged newly discovered evidence is not evidence 
at all since it is inadmissible as hearsay and self-serving. 
Further, even if the evidence could be deemed admissible, 
the plaintiff has wholly failed to fulfill the requirements 
prerequisite for the granting of a motion for a new trial 
in that the evidence is not newly discovered; the evidence 
is merely cumulative or corroborative; no facts are alleged 
which show due diligence in attempting to discover this 


evidence or in filing this motion; and there is no proba¬ 
bility that the evidence, if admissible, would lead 
3408 to a different result. Upon all these grounds, there¬ 
fore, defendant respectfully requests that the motion 
be denied in all respects. 

Respectfully submitted, 

Dated, May 11, 1949 


/s/ David L. Bazelon 

David L. Bazelon 
Assistant Attorney General 

/s/ Myron C. Baum 

Myron C. Baum 
Attorney 

/s/ E. Ernest Goldstein 

E. Ernest Goldstein 
Attorney 

Attorneys for Defendant 
Office of Alien Property 
Department of Justice 
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3409 Appendix A 

New York, New York 
May 9, 1949 

I, Eleonore Dorothea Fimhammer-Hoch, make the follow¬ 
ing voluntary statement to Harry Kiefer and Michael T. 
Geary who have identified themselves to me as Special 
Agents of the Federal Bureau of Investigation. No threats 
or promises have been made to me and I realize that I 
have the right to consult an attorney prior to making this 
statement I also realize that I do not have to make any 
statement and that it can be used in a court of law against 
me and/or others. (E. F.-H.) 

I came to the United States on or about November 10, 
1947 and entered through the Port of New York. 

While I was in Europe, I learned from Geheimrat Wilhelm 
Von Opel that his son Fritz was involved in a court case 
in the United States. 

About December, 1947, I met Fritz and Margot Von Opel 
at their home in New York City. This was entirely a social 
visit. The court case was not discussed. 

Thereafter in the spring of 1948, I met Fritz Von Opel 
(E. F.-H.) on a few occasions. I also met Margot Von 
Opel late in 1948 when she returned from Switzerland. 
During these meetings, the court case was mentioned by 
some of the people present but I never discussed it with 
either Fritz or Margot Von Opel. They were not inter¬ 
ested in my opinion because they thought it was too com¬ 
plicated for me to understand. 

About the end of February, 1949,1 learned that Fritz Von 
Opel had lost his court case. I learned this from Margot 
Von Opel. 
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In March or April, 1949, Fritz Von Opel called me and 
asked to see me. I had not seen Fritz for nearly a year. 
He asked me to come to his apartment in order to speak to 
me about several things. 

At first there was some family conversation. Then Fritz 
asked me about what his father had said to me in detail He 
said that perhaps he could use me as a witness but wasn’t 
sure. 

From the manner in which Fritz Von Opel asked me ques¬ 
tions, I was aware that he knew that I was aware of the 
general nature of the case, but he did not know the details 
of my knowledge of the case. 

I then told Fritz Von Opel what I knew about the case. He 
took notes during the conversation. Sometime later, Fritz 
Von Opel telephoned me and asked me to come to his place 
of residence. Fritz Von Opel gave me a typewritten affidavit 
to read. I would have preferred to typewrite my own affi¬ 
davit but because I am an inefficient typist and have no 
typewriter, we had decided that Fritz Von Opel was to have 
the affidavit prepared elsewhere. 

I read the affidavit which Fritz Von Opel gave me. I re¬ 
turned it to Fritz Von Opel and told him that it was correct. 
At Fritz Von OpePs suggestion we went to a Notary Public, 
where I signed the affidavit Fritz Von Opel then took my 
affidavit with him. 

3410 I have read the above statement consisting of this 
page and one other page. I now sign this statement to 
indicate that it is true. 

(signed) Eleonore Dorothea Firnhammer-Hoch 

Witnessed: Harry Kiefer, Special Agent, FBI, NYC 
5-9-49 

Michael T. Geary, Special Agent, FBI, 
NYC 5-9-49 
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Plaintiff’s Memorandum of Points and Authorities and 
Additional Affidavits in Support of Plaintiff’s Motion 
for a New Trial, Filed May 23, 1949 

The defendant herein has opposed the motion herein¬ 
before filed by the plaintiff for a new trial on the ground 
of newly discovered evidence and predicates its opposition 
on several grounds. In answer thereto and for the conven¬ 
ience of the Court, plaintiff will answer the defenses raised 
by the defendant in the order in which they are set forth in 
its memorandum. 

1. The purported evidence contained in the affidavit of 
Eleanore Firnhammer, if offered as testimony, is admis¬ 
sible as an exception to the hearsay rule. This exception 
provides that declarations of deceased persons made while 
the declarants were in a position to know of the matters 
stated and which are against pecuniary or proprietary in¬ 
terest are admissible. This rule of law is so well recog¬ 
nized that it needs little if any citation. Case books are re¬ 
plete with statements of the courts supporting this prin¬ 
ciple. The most pertinent qualification is that the declar¬ 
ant be deceased at the time the statements made by the 
declarant are to be introduced. In the present matter, as 
the court well knows, Wilhelm von Opel died in the Spring 
of 1948, prior to this trial. A further requisite is that state¬ 
ments be made prior to a time when there was any contem¬ 
plation that they would be subsequently used as evidence. 
Statements such as Miss Fimhammer’s affidavit discloses 
were made during the middle 30’s, particularly in the years 
1934, 1935 and 1937, long prior to any time when it was 
contemplated that the Trading with the Enemy Act would 
again come into effect by virtue of a war between Germany 
and the United States. The statements made by Wilhelm 
von Opel were definitely against his pecuniary and pro- 
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3412 prietary interests in that Miss Fimhammer states 
that he considered all claims which he might have 
had against his son, Fritz von Opel, were gone. For the 
convenience of the Court, for a very clear enunciation of 
the rule that testimony of the type contained in Miss Fira- 
hammer’s affidavit is admissible as an exception to the 
hearsay rule, the Court’s attention is directed to McKelvey 
on Evidence, 5th Ed., Sections 251 to 259. 

2. The moving papers do establish that the purported 
evidence is newly discovered. Contrary to the statements 
of the defendant that in Miss Firnhammer’s affidavit there 
is no statement from her as to when she first reported the 
alleged statement of Wilhelm von Opel to either Fritz or 
Margot von Opel, the Court’s attention is directed to the 
affidavit of Miss Firnhammer taken on May 9, 1949 by 
agents of the Federal Bureau of Investigation and attached 
to Defendant’s Memorandum of Points and Authorities in 
Opposition to Plaintiff’s Motion for a New Trial and 
marked Appendix A. It is quite clear from a reading of 
that affidavit that the first time she told any one about her 
knowledge of the case was subsequent to February, 1949. 
Plaintiff submits that the defendant is straining the lan¬ 
guage of Miss Fimhammer’s affidavits to endeavor to draw 
its conclusion that there is nothing to indicate when her 
statements with respect to her knowledge of the facts of 
waiver were first brought to the attention of Fritz or Mar¬ 
got von Opel. 

3. The testimony sought to be introduced is not purely 
cumulative and corroborative. The testimony sought to be 
introduced is, as set forth under point 1, supra, a declara¬ 
tion against interest by Wilhelm von Opel The witness is 
a party who has no interest in the proceeding, whose testi* 
mony it is submitted must be given serious consideration. 
It is particularly important in the light of the fact that the 
court has stated in its opinion that there was no act or 
statement by Wilhelm von Opel to support a finding that a 
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waiver had in fact taken place. While the testimony 
3413 in some respects is cumulative it is nevertheless sub¬ 
mitted that this court in the exercise of its discretion 
can consider such testimony, for when added to the testi¬ 
mony of Dr. Daniel Gros and the testimony of Director 
Wilhelm of the Reichbank and also plaintiff’s exhibits 96, 
97, 98, 99 and 101 it would constitute a preponderance of 
evidence in favor of a conclusion that a waiver had in fact 
been made. It would accordingly lead to a different result 
on that basis and plaintiff requests the court to hear such 
testimony. 

4. Plaintiff has exercised due diligence in obtaining the 
testimony of Miss Fimhammer. Counsel for the plaintiff, 
Mr. Walter E. Gallagher, has filed herewith an affidavit 
setting forth the fact that it was only recently that Miss 
Firnhammer’s evidence or the nature of her testimony was 
brought to his attention and contrary to the defendant’s 
inference this is not the witness whose testimony was being 
considered when Mr. Gallagher stated to the Court in 
March that he intended to file a motion for a new trial predi¬ 
cated on newly discovered evidence. This Court is well 
aware of the norm in business and personal relationships 
and that when there are strained family circumstances, 
such circumstances pose tremendous difficulties even in or¬ 
dinary situations let alone when exercising due diligence in 
seeking evidence. This is very politely put by Miss Fim¬ 
hammer when she states in reference to Fritz and Margot 
von Opel (Appendix A) “They were not interested in my 
statement because they thought it was too complicated for 
me to understand.” It is further submitted that prior to and 
during the time of the trial the documents, plaintiff’s Ex¬ 
hibits 96, 97, 98, 99 and 101, together with the testimony of 
Director Wilhelm and Dr. Daniel Gros concerning said 
documents, would lead counsel and it is submitted any other 
party exercising due diligence to the conclusion that a 
waiver had been clearly shown and no other evidence would 
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be needed. However, the Court having apparently, because 
of other circumstances, some doubt in this regard, 
3414 found to the contrary. It is believed that the testi¬ 
mony of Miss Firnhammer would dispel any doubts 
in the Court’s mind and affirm the testimony hereinbefore 
elicited thereby adding up to a preponderance of evidence 
for the plaintiff on this issue. 

5. The proposed evidence is direct proof of a waiver by 
Wilhelm or Marta von Opel. Under the converse of this 
point the defendant breaks down its argument into two 
points: 1. That a license was required under German law. 
Without arguing this point again, inasmuch as the plaintiff 
through its experts has shown to the contrary, it is sug¬ 
gested that if the Court were to grant the motion for a new 
trial and arrived at a finding that a waiver had in fact been 
made, it would then be apropos for the Court to hear 
further from plaintiff’s and defendant’s experts with re¬ 
gard to the applicability of Swiss law and not German law 
to this situation. 2. That the affidavit of Miss Firnhammer 
relates only to the declarations of Wilhelm von Opel and 
not Marta. This Court is well aware of the fact, as evi¬ 
denced by all of the testimony appearing in this case, that 
Wilhelm von Opel was the party making all of the decisions 
for both he and his wife Marta even though they held prop¬ 
erty on a community basis. In this respect, however, it is 
suggested to the Court that in addition, if it grants plain- 
tifPs motion for a new trial for the purpose of taking the 
testimony of Miss Firnhammer, that the Court hear the 
testimony of Marta von Opel with respect to this waiver. 
The defendant’s endeavor to distort Miss Firnhammer’s 
affidavit on the ground that Wilhelm von Opel had several 
matters with the German Government is hardly worthy of 
comment A reading of her affidavit clearly shows that the 
problem Wilhelm von Opel was discussing with her was the 
problem of the niessbrauch and that is the reason he had 
retained an attorney, Dr. Gros, and it was Dr. Gros who 
had succeeded in bringing negotiations with the German 



authorities to a favorable conclusion, namely affirmation 
of his position that he no longer had any claim against his 
son. The defendant further endeavors to make a point of 
the fact that at the time his deposition was taken 
3415 Wilhelm von Opel was not questioned with respect to 
the waiver of the usufruct The Court will recall that 
Mr. Burling endeavored to make much of this point during 
argument and went so far as to deliberately state that the 
entire story was made up by Fritz von Opel shortly before 
the trial. The absurdity of that statement and the failure 
of counsel for the defendant to thoroughly question Wil¬ 
helm von Opel as to any phases of this case as to which they 
took a different position from the plaintiff and now seek to 
place the burden of their shortcomings on the plaintiff is 
clearly manifest from a reading of the affidavits of Dr. 
Heinrich Kronstein and Mr. Bichard J. Connor, which are 
attached hereto and which contain therein excerpts from 
statements of Fritz von Opel and Dr. Hans Frankenberg 
taken under oath by the Alien Property Custodian during 
1946, long prior to the taking of the depositions in Wies¬ 
baden. 


On the basis of all the foregoing, it is submitted that this 
Court acting in equity should exercise its discretion and. 
grant the plaintiff’s motion for a new trial, hear the testi¬ 
mony of Miss Fimhammer and if the Court so desires, the 
testimony of Marta von Opel and thereafter, if the Court 
feels the plaintiff has by a preponderance of evidence 
shown a waiver, hear further testimony from the experts 
with respect to the applicability of foreign law, namely 
Swiss, to this issue. 


Wai/eeb E. Gallagher 

Chbistopheb T. Boland 
Attorneys for Plaintiff 
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City of Washington, 

3416 District of Columbia, ss. : 

Affidavit 

I, Walter E. Gallagher, having been first duly sworn do 
on oath depose and say: 

In Point 4 of the Memorandum of Points and Authorities 
in Opposition to Plaintiff’s Motion for a New Trial, the 
defendant page 12 of said memorandum makes reference to 
a statement that I made to the Court at pages 3164,3178, to 
the effect that I intended to file a motion for new trial on 
the ground of newly discovered evidence. The defendant in¬ 
fers from this statement that the evidence to which I re¬ 
ferred was the testimony of Eleonore Firnhammer-Hoch 
whose affidavit was filed in support of our Motion for New 
Trial. 

I state quite categorically that this witness and her testi¬ 
mony is not the newly discovered evidence to which I made 
reference during the course of my previous appearances in 
this matter. That testimony was testimony of an entirely 
different person. After investigation I concluded that the 
evidence to be elicited would not add any material element 
to the plaintiffs proof and accordingly determined not to 
use this testimony as a predicate for a motion for new trial. 

The existence of Miss Firnhammer-Hoch and the nature 
of her testimony was not brought to my attention until very 
recently, and as soon as I had an opportunity to check into 
the contents of that testimony I requested that an affidavit 
be obtained from her and filed it with this court in sup¬ 
port of our Motion for New Trial, acting with full dili¬ 
gence to the best of my ability. 

Accordingly, I wish to point out that the inference 

3417 that the Defendant endeavors to draw as to laches on 
my part with respect to this witness’ testimony is 

completely unfounded. 

(Signed) Walter E. Gallagher 
Walter E. Gallagher 



City of Washington, 
3418 District of Columbia, ss. : 


Affidavit 


I, Richard J. Connor, having been first duly sworn do on 
oath depose and say: 


As an associate of the law offices of Gallagher, Osherman, 
Connor and Butler, 821 Fifteenth Street, N. W., Washing¬ 
ton, D. C., I have acted as attorney for the UeberseeFinanz- 
Korporation, A. G., since the year 1945. In 1946, in coop¬ 
eration with the office of the Alien Property Custodian I 
agreed to the taking of the testimony of Mr. Fritz von Opel 
under oath in New York City on October 17, 1946 without 
the formality of subpoena or deposition provided for. 

At that time during the course of the taking of the testi¬ 
mony of said Fritz von Opel and one Dr. Hans Franken- 
berg, the following testimony was elicited: 


By Mr. von Opel—pages 56-60 of official transcript: 


“Q. Well, as I understand it, according to your view, 
your father retained nothing. Why didn’t he just give 
you the shares outright, rather than have this agree¬ 
ment? A. He wanted, so to say, protection in case, if 
he would get what we call—How do you say it?—if he 
would become destitute, he then wanted a legal claim 
on me. 

Q. Now, however, as you point out, he actually had 
no claim because he had not pursued his rights under 
the agreement? A. Yes, sir; there never was any 
“niessbrauch” established. All my father had was a 
claim against me personally; and this he re¬ 

nounced in the middle thirties. 

Q. Can you fix it any better than that; that is, as to 
the year? A. In 1935 I offered my father to establish 
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the “niessbrauch” right That would have meant that I 
had to transfer to him the 100 shares of Uebersee stock, 
and also, my claim against the Uebersee amounting to 
about 11,000,000 Swiss francs. 

My father refused to have anything to do with it for 
various reasons, the main reason being that there was 
a very strict Foreign Exchange Law in Germany, and 
my father thought he should not have any dealings un¬ 
der those Foreign Exchange Regulations. 

The breach of some of them was punishable by 
3419 death. 

It was a very strict and ruthlessly-enforced law. 
That is the reason that he gave up not only the “niess- 
brauch”, which he never possessed, but also any claim 
he might have had against me. 

Q. Now, did he ever write to you outlining this re¬ 
lease? A. He went even further than that; he went to 
the German Government 

Q. Now, do you know which particular Department? 
A. Oh, yes, sir. 

Q. All right A. He first wrote to the local branch 
of the Foreign Exchange Control Office in Wiesbaden. 

Mr. Worthington: Was it Devisen-Stelle? 

The Witness: Yes; a branch of the Devisen- 
Stelle. I think it was called the Collector of In¬ 
ternal Revenue who was in charge of those local 
offices. 

By Mr. Looney: 

Q. Was he located in Frankfort, or Wiesbaden? A. 
Wiesbaden; from there his request was given to the 
superiors in Kassel. 

From there it was forwarded to the highest author¬ 
ity in Berlin, a man by the name of Reichbank Direktor 
Wilhelm. 
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Q. Do you know his first name? Wilhelm’s first 
name? A. No; Wilhelm was his last name. 

Q. Do you happen to know the address, by any 
chance? A. No, sir. He was the head of the Beichbank 
in Berlin or let us rather say, he was head of the For¬ 
eign Exchange Division of the Beichbank. They had 
several Direktors. 

Q. What happened when it got there? A. They, 
after long and thorough discussion, admitted to my 
father’s lawyer that no “niessbrauch” existed; that my 
father had no claim against me, but that he had a 
patriotic duty to get Foreign Exchange for Germany 
and that they would put him under so-called “political 
pressure”. 

Q. Who was your father’s lawyer at that time? A. 
My father’s lawyer at the time was Dr. Daniel Gros. 

Q. Do you know where he resided, or where he had 
his office in Berlin? A. His office was in Berlin. It was 

Budapest Strasse. I guess it was 35, if I remember 
3420 correctly. 

Q. Do you happen to know his home address? 
Sometimes they are bombed out and you might find one 
and not the other. A. He is now living in Wiesbaden, 
Germany, in the American Zone. He left Berlin. 

Q. Did you participate in any of these conferences 
with the Beichbank? A. No; I only was, of course, in 
touch with Dr. Gros. 

Q. Now, what happened after they suggested to your 
father that he would produce some foreign exchange. 
A. They applied political pressure to the person of the 
local Gauleiter Strenger, in Frankfort 

Q. Do you happen to know his first name? A. No, 
sir. 

Q. Some of them we still have in custody. A. I hope 
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Anyhow, Dr. Gros and I anticipated snch moves, and 
to delay any action, I had offered to have a public ac¬ 
countant firm, like Haskins & Sells, check into my fi¬ 
nancial situation. 

I was sure I had no liquid assets, but the obligations; 
but I tried to forestall any tough actions by way of the 
local Gauleiter. But the Reichbank did not accept the 
offer, and nothing came out of it 

Q. Now this letter which your father wrote, which 
originated at Wiesbaden, did he ever receive any an¬ 
swer from the Reichbank. A. Dr. Gros was ordered 
to appear in Dr. Wilhelm’s office in the summer of 
1937; and there Mr. Wilhelm told him that they had no 
legal rights, but that they would apply political pres¬ 
sure. They did not give that in writing to Dr. Gros, but 
Dr. Gros in turn, confirmed the contents of the dis¬ 
cussion in a letter to Mr. Wilhelm. 

Q. Did anything further happen after that, in con¬ 
nection with this request? A. No. 

Q. Did your father ever have to pay anything to the 
Reichbank? A. No; they were after foreign exchange. 
My father had no foreign exchange, and he could not 
pay and he did not pay anything.” 

By Dr. Frankenberg, pages 41 to 43 of official tran- 
3421 script: 

Q. And you say that somebody imposed a fine on 
Wilhelm because of his interest in the usufruct, just so 
much as you remember of it? A. I do not know whether 
the fine was in connection with the usufruct, or much 
more with the fact that the Nazis minded very much 
that he turned over such a large amount of foreign 
funds to his son; and they wanted him to recuperate 
part of it, or whatever it was, or to cause or induce his 
son to give some part of it back, or something like that. 
That I would not remember; but Fritz would remember 
that better than I, I guess. What I do know is finally he 
received the permission of the Reichbank to renounce 
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the gift, this usufruct agreement; and that was very 
hard to get, and he got it. 

Q. Now, do you know, would, that Reichbank be some 
special branch? A. At Berlin. 

Q. At Berlin? A. In charge was—Fritz tried to 
trace it already—in charge was Mr. Wilhelm of the 
Reichbank. 

Q. Mr. Wilhelm? A. Wilhelm, who unfortunately 
died. But furthermore, there was in charge his lawyer, 
who still is alive, and who can testify to this effect 

Q. Who is that? A. That is Mr. Daniel Gros. 

Q. Where does Mr. Daniel Gros live, as you knew it 
last? A. I think he is in Berlin. 

Q. In Berlin? A. Yes. 

Q. You think I will be able to locate all these people 
after I get over there. A. Sure. 

Q. But if I know the names and the people and the 
events, it is much easier to find them? A. I am sure 
everybody will be delighted if you could do so. 

Q. So that the records of the Reichbank in Berlin 
for 1936 should reflect this transaction. A. It was not 
any transaction. I mean, you see, they just gave an 
opinion I would say, an opinion to the effect that he 
has no—they permitted him to state that he has no in¬ 
come out of the gift agreement whatsoever, and so on 
and so forth. 

Q. Now, in order to get that, he had to pay some- 
3422 body something? A. Well, maybe it has to have 

been done in this particular instance. That I do not 
recall But anyhow, I think this man Gros, he can pro¬ 
duce some facts regarding negotiations with the Reidi- 
bank. 

Q. Do you remember his first name—Mr. Wilhelm? 
A. No, Wilhelm is the last name of the Reichbank man 
who died. 

Q. Daniel? A. Daniel Gros. 
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Q. Have yon any idea where he lives, or his place of 
business ? A. Fritz will know that.” 

The portions of the statements taken on October 17,1946 
by the Office of the Alien Property Custodian which are set 
forth above show clearly that the Department of Justice 
was on full notice that the Uebersee Finanz-Korporation 
would take the position that Wilhelm and Marta von Opel 
had waived and terminated all of their rights in connection 
with a certain gift agreement dated October 5, 1931 be¬ 
tween Wilhelm and Marta von Opel on the one hand and 
Fritz von Opel their son, on the other. 

During the course of the taking of the depositions at 
Wiesbaden, Germany in September, 1947 Dr. Daniel Gros, 
an attorney representing Mr. Wilhelm von Opel, testified 
in connection with the waiver of Wilhelm and Marta von 
Opel of their interest in the proceeds of the gift of October 
5, 1931. Dr. Gros testified concerning Plaintiffs Exhibits 
Nos. 96, 97, 98, 99, 100, 101. These exhibits clearly estab¬ 
lish the steps taken by Wilhelm and Marta von Opel through 
their attorney Dr. Daniel Gros to effectuate a waiver of 
their interest in the proceeds of the gift Depositions of 
Wilhelm and Marta von Opel, among others, were also 
taken in Wiesbaden on or about September 5, 1947. I be¬ 
lieve Wilhelm von Opel was present at all times during the 
taking of depositions in Wiesbaden in connection with the 
present case. The Department of Justice was represented 
by Mr. Myron C. Baum and Mr. Joseph Laufer who cross- 
examined both Wilhelm and Marta von Opel as well as Dr. 
Daniel Gros. 

The circumstances and conditions under which the 
3423 Wiesbaden depositions were taken were extremely 
difficult from the standpoint of accommodations, 
transportation, court reporting, etc. Many documents were 
identified during the course of these depositions. I did not 
believe it necessary to review the testimony of Mr. Fritz 
von Opel or Dr. Hans Frankenberg for there was no doubt 



3424 City of Washington, 

District of Columbia, ss .: 

AFFIDAVIT 

ly Dr. Heinrich Kronstein, having been first duly sworn 
do on oath depose and say: 

I was retained by the Uebersee Finanz-Korporation, 
A. G. in the year 1947 to serve as an interpreter, translator 
and German law expert As part of my services I traveled 
to Germany in the company of Mr. Richard J. Connor, 
Counsel for the Uebersee Finanz-Korporation, A. G., and 
participated in the taking of depositions in Wiesbaden, 
Germany on September 5,1947, et seq. 

Prior to my trip in the company of Mr. Connor to Ger¬ 
many, statements had been taken under oath by the Office 
of the Alien Property Custodian from Mr. Fritz von Opel 
and Dr. Hans Frankenberg, in New York City on October 
17, 1946. I was familiar with the transcript of the state¬ 
ments given by Mr. Fritz von Opel, having read a copy of 
said transcript. In the course of that proceeding as the 
transcript reflects, there appears the following language: 

“Q. Well, as I understand it, according to your view, 
your father retained nothing. Why didn’t he just give 
you the shares outright, rather than have this agree¬ 
ment! 

A. He wanted, so to say, protection in case, if he 
would get what we call—How do you say it!—if he 
would become destitute, he then wanted a legal claim 
on me. 

Q. Now, however, as you point out, he actually had 
no claim because he had not pursued his rights under 
the agreement! 

A. Yes, sir; there never was any “niessbrauch” 
established. All my father had was a claim against me 


personally; and this claim he renounced in the middle 
thirty’s. 

Q. Can yon fix it any better than that; that is, as to 
the year!' 

A. In 1935 I offered my father to establish the 
“niessbrauch” right That would have meant that I 
had to transfer to him the 100 shares of Uebersee 
stock, and also, my claim against the Uebersee amount¬ 
ing to about 11,000,000 Swiss francs. 

My father refused to have anything to do with it for 
various reasons, the main reason being that there was 
a very strict Foreign Exchange Law in Germany, and 
my father thought he should not have any dealings 
under those foreign Exchange Begulations. 

3425 The breach of some of them was punishable 

by death. It was a very strict and ruthlessly- 
enforced law. That is the reason that he gave up not 
only the “niessbrauch”, which he never possessed, but 
also any claim he might have had against me. 

Q. Now, did he ever write to you outlining this re¬ 
lease T 

He went even further than that; he went to the 
German Government 

Q. Now, do you know which particular Department! 

A. Oh, yes, sir. 

Q. All right 

A. He first wrote to the local Branch of the Foreign 
Exchange Control Office in Wiesbaden. 

Mr. Worthington: What it Devisen-Stelle! 

The Witness: Yes; a Brandi of the Devisen- 

Stelle. I think it was called the Collector of Internal 

Bevenue who was in charge of those local offices. 

By Mr. Looney: 

Q. Was he located in Frankfort, or Wiesbaden! 
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A. Wiesbaden; from there his request was given to 
the superiors in KasseL 

From there it was forwarded to the highest authority 
in Berlin, a man by the name of Reichbank Direktor 
Wilhelm. 

Q. Do you know his first name? Wilhelm’s first 
name? 

A. No; Wilhelm was his last name. 

Q. Do you happen to know the address, by any 
chance? 

A. No sir. He was the head of the Reichbank in 
Berlin or let us rather say, he was head of the Foreign 
Exchange Division of the Reichbank. They had sev¬ 
eral Direktors. 

Q. What happened when it got there? 

A. They, after long and thorough discussion, ad¬ 
mitted to my father’s lawyer that no “niessbrauch” 
existed; that my father had no claim against me, but 
that he had a patriotic duty to get Foreign Exchange 
for Germany and that they would put him under so- 
called “political pressure”. 

Q. Who was your father’s lawyer at that time? 

A. My father’s lawyer at the time was Dr. Daniel 
Gros. . . 

Q. Do you know where he resided, or where he had 
his office in Berlin? 

3426 A. His office was in Berlin. It was Budapest 

Strasse, I guess it was 35, if I remember cor¬ 
rectly. 

Q. Do you happen to know his home address? Some¬ 
times they are bombed out and you might find one and 
not the other. 

A. He is now living in Wiesbaden, Germany, in the 
American Zone. He left Berlin. 

Q. Did you participate in any of these conferences 
with the Reichbank? 


A. No; I only was, of course, in touch with Dr. Gros. 

Q. Now, what happened after they suggested to 
your father that he should produce some foreign ex¬ 
change! 

A. They applied political pressure to the person of 
the local Gauleiter Sprenger, in Frankfort 

Q. Do you happen to know his first name! 

A. No, sir. 

Q. Some of them we still have in custody. 

A. I hope so. 

Anyhow, Dr. Gros and I anticipated such moves, 
and to delay any action, I had offered to have a Public 
Accountant Finn, like Haskins & Sells, check into my 
financial situation. 

I was sure I had no liquid assets, but the obliga¬ 
tions; bnt I tried to forestall any tough actions by way 
of the local Gauleiter. But the Beichbank did not ac¬ 
cept the offer, and nothing came out of it. 

Q. Now, this letter which your father wrote, which 
originated at Wiesbaden, did he ever receive any an¬ 
swer from the Beichbank! 

A. Dr. Gros was ordered to appear in Dr. Wilhelm’s 
office in the summer of 1937; and there Mr. Wilhelm 
told him that they had no legal rights, but that they 
would apply political pressure. They did not give 
that in writing to Dr. Gros, but Dr. Gros in turn, con¬ 
firmed the contents of the discussion in a letter to Mir. 
Wilhelm. 

Q. Did anything further happen after that, in con¬ 
nection with this request! 

A. No. 

Q. Did your father ever have to pay anything to 
the Beichbank! 

A. No; they were after foreign exchange. My father 
had no foreign exchange, and he could not pay and 
he did not pay anything.” 
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On October 17,1946, Dr. Frankenberg when ques¬ 
tioned, testified as follows: 

Q. And yon say that somebody imposed a fine on 
Wilhelm, because of his interest in the usufruct, just 
so much as you remember of it? 

A. I do not know whether the fine was in connection 
with the usufruct, or much more with the fact that 
the Nazis minded very much that he turned over such 
a large amount of foreign funds to his son; and they 
wanted him to recuperate part of it, or whatever it 
was, or to cause or induce his son to give some part 
of it back, or something like that. That I would not 
remember; but Fritz would remember that better than 
I, I guess. What I do know is finally he received the 
permission of the Reichbank to renounce the gift, this 
usufruct agreement; and that was very hard to get, 
and he got it. 

Q. Now, do you know, would that Reichbank be some 
special branch? 

A. At Berlin. 

Q. At Berlin? 

A. In charge was—Fritz tried to trace it already— 
in charge was Mr. Wilhelm of the Reichbank. 

Q. Mr. Wilhelm? 

A. Wilhelm, who unfortunately died. But further¬ 
more, there was in charge his lawyer, who still is alive, 
and who can testify to this effect. 

Q. Who is that? 

A. That is Mr. Daniel Gros. 

Q. Where does Mr. Daniel Gros live, as you knew it 
last? 

A. I think he is in Berlin. 

Q. In Berlin? 

A. Yes. 

Q. You think I will be able to locate all these people 
after I get over there. 

A. Sure. 
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Q. Bat if I know the names and the people and the 
events, it is much easier to find themf 

A. I am sore everybody will be delighted if yon 
could do so. 

Q. So that the records of the Beichbank in Berlin 
for 1936 should reflect this transaction. 

A. It was not any transaction. I mean, yon see, they 
just gave an opinion I would say, an opinion to the 
effect that he has no—they permitted him to state that 
he has no income out of the gift agreement whatsoever, 
and so on and so forth. 

3428 Q. Now, in order to get that, he had to pay 

somebody somethingt 

A. Well, may be it has to have been done in this 
particular instance. That I do not recall. But any¬ 
how, I think this man Gros, he can produce some facts 
regarding negotiations with the Beichbank. 

Q. Do you remember his first name—Mr. Wilhelm? 

A. No, Wilhelm is the last name of the Beichbank 
man who died. 

Q. Daniel? 

A. Daniel Gros. 

Q. Have you any idea where he lives, or his place 
of business? 

A. Fritz will know that.” 

The portions of the statements taken on October 17, 
1946 by the Office of the Alien Property Custodian which 
are set forth above show clearly that the Department of 
Justice was on full notice that the Uebersee Finanz- 
Korporation would take the position that Wilhelm and 
Marta von Opel had waived and terminated all of their 
rights in connection with a certain gift agreement dated 
October 5, 1931 between Wilhelm and Marta von Opel on 
the one hand and Fritz von Opel their son, on the other. 
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During the course of the taking of the depositions at 
Wiesbaden, Germany in September, 1947 Dr. Daniel Gros, 
an attorney representing Mr. Wilhelm von Opel, testified 
in connection with the waiver of Wilhelm and Marta von 
Opel of their interest in the proceeds of the gift of October 
5, 1931. Dr. Gros testified concerning Plaintiffs Exhibits 
Nos. 96, 97, 98, 99, 100, 101. These exhibits clearly estab¬ 
lish the steps taken by Wilhelm and Marta von Opel 
through their attorney Dr. Daniel Gros to effectuate a 
waiver of their interest in the proceeds of the gift. Depo¬ 
sitions of Wilhelm and Marta von Opel, among others, 
were also taken in Wiesbaden on or about September 5, 
1947. I believe Wilhelm von Opel was present at all times 
during the taking of depositions in Wiesbaden in connec¬ 
tion with the present case. The Department of Justice 
was represented by Mr. Myron C. Baum and Mr. Joseph 
Laufer who cross-examined both Wilhelm and Marta von 
Opel as well as Dr. Daniel Gros. 

3429 The circumstances and conditions under which 
the Wiesbaden depositions were taken were extreme¬ 
ly difficult from the standpoint of accomodations, transpor¬ 
tation, court reporting, etc. Many documents were identi¬ 
fied during the course of these depositions. As advisor to 
Mr. Connor I did not think it necessary to suggest to him 
that he repeat the same or similar questions to each and 
every witness. However, it cannot be doubted that the issue 
of the waiver had been raised or that the Department of 
Justice had been on notice that such an issue was in the 
case. It appeared to me that there was no reason why the 
Department of Justice representatives could not have in¬ 
terrogated both Wilhelm and Marta von Opel in this re¬ 
spect. They were available for such an interrogation at all 
times. 


(Signed) Hedtoioh Kbonstein 
Heinrich Kronstein 
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Defendant’s Additional Memorandum in Opposition 
to Plaintiff’s Motion for a New Trial, Filed May 26, 

1949 

• 

3430 The plaintiff, on May 23, 1949, has filed a memo¬ 
randum and additional affidavits in support of its 

motion for a new trial. Defendant respectfully submits 
the following in reply thereto: 

1. Plaintiff states that the proffered testimony would 
be admissible as a declaration against interest by Wilhelm 
von Opel. As stated in defendant’s original memorandum, 
an examination of Mrs. Firnhammer’s affidavit clearly 
demonstrates that these purported statements were made 
in the context of proceedings against Wilhelm von Opel 
by the German government authorities, and were thus 
an attempt by Wilhelm von Opel to relieve himself of 
any form of liability in such proceedings. As such, state¬ 
ments were clearly self-serving and in no way declarations 
against interest. 

2. The plaintiff still has not established that the pur¬ 
ported evidence is newly discovered. Mrs. Firnhammer’s 
statement (Appendix A to defendant’s original memo¬ 
randum) shows that Fritz von Opel, at least, had an idea 
that the witness might have knowledge of the relevant 
facts. This statement still stands. Plaintiff now files 
an affidavit by Mr. Gallagher, its attorney, who says he 

filed the motion as soon as he knew of the evidence. 

3431 Plaintiff continues wholly to ignore the fact that 
the burden of due diligence is on the plaintiff and 

its representatives and not only on its attorneys. Conse¬ 
quently, any statement by Mr. Gallagher that he exercised 
due diligence falls far short of a showing that the evidence 
is newly discovered or that there was due diligence by 
the plaintiff. 
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3. Plaintiff admits that the testimony sought to be 
offered is cumulative and does not deny that it is cor¬ 
roborative of previous testimony (page 3 of plaintiff’s 
memorandum). This, in and of itself, should be sufficient 
ground for a denial of this motion, since the cases cited 
in defendant’s original memorandum show that one of 
the requirements which must be met before a motion for 
a new trial may properly be granted is that the proffered 
evidence is not corroborative or cumulative. 

4. Plaintiff seeks to excuse its lack of due diligence 
by referring to plaintiff’s exhibits 96, 97, 98, 99 and 101 
as leading anyone to the conclusion that a waiver had been 
clearly shown.. Exhibits 96, 98 and 101 do not speak of 
a waiver at all, but refer to arguments which had been 
advanced that no usufruct had ever been created and that 
the usufruct was therefore legally invalid. Exhibit 97, 
dated October 8, 1935, states that the parties “intend to 
take action” and “to declare explicitly, in a supplement 
to be drawn up to the deed of gift” that the usufruct was 
void, but nowhere states that a waiver had been made. 
Exhibit 99 cited by the plaintiff states as a fact, “The 
parents have an in personam claim to the establishment 
of a usufruct.” This document is dated February 8, 1936, 
considerably after any waiver is alleged to have taken 
place. All these documents were executed while the gold 
case was pending in this country, in which case plaintiff 
represented that a usufruct was in existence. Plaintiff 
can hardly be permitted to be relieved of its failure to use 
due diligence in the face of such adverse evidence. 

5. Defendant, in his original memorandum, pointed out 
that the purported evidence, even if admissible, would 
not show a waiver by Marta von Opel, since the alleged 
& new witness does not claim to know of any dedara- 
3432 tions as to waiver by Marta. Plaintiff seeks to 

meet this by stating that from all of the testimony 
in this case, the Court is well aware that Wilhelm von 



Opel made all the decisions for his wife. There is no such 
testimony in this record, nor is there any testimony that, 
under German law or any other law, Wilhelm von Opel 
could have waived property rights belonging to his wife. 

Retreating to a secondary position, plaintiff then states 
that if this motion is granted, the Court should also hear 
the testimony of Marta von Opel on this matter. Marta 
von Opel has testified in this action by deposition, which 
has been read into the record, and her testimony contains 
no statement whatsoever as to waiver. Is the plaintiff 
now seeking to claim that testimony from Marta von Opel 
as to waiver is newly discovered evidence which would 
justify a new trial? 

6. Defendant in its original memorandum and at the 
trial pointed out to the Court that neither Wilhelm nor 
Marta von Opel gave any testimony whatsoever as to a 
waiver having been made. Plaintiff now makes the dis¬ 
ingenuous argument that its failure to elicit such testimony 
is excused by the fact that the defendant’s counsel should 
have elicited such testimony. Plaintiff is thus asserting 
that defendant’s attorneys should have elicited testimony 
to attempt to support plaintiff’s case. Such a proposition 
is sufficiently transparent as to require no further com¬ 
ment 

Plaintiff further submits an affidavit by Heinrich Kron- 
stein who states that he acted as advisor to Mr. Connor 
in taking depositions of Wilhelm and Marta von Opel 
in Germany. Referring to the absence of testimony from 
Wilhelm and Marta von Opel as to waiver, Mr. Kronstein 
makes the following justification, “As advisor to Mr. 
Connor I did not think it necessary to suggest to him that 
he repeat the same or similar questions to each and every 
witness.” In other words, plaintiff’s advisor is now mak¬ 
ing the almost incredible assertion that he did not think 
it necessary to ask Wilhelm and Marta von Opel, the 
holders of the usufruct, whether they had waived their 
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usufruct. This is an interesting proposition since 

3433 the plaintiff itself had asserted in the Gold case 
that the usufruct was in existence as late as May 

25, 1936. Again, plaintiff is complaining that defendant’s 
attorneys did not attempt to support plaintiffs case, when 
plaintiff itself failed to do so. 

Plaintiff, in its memorandum, has seen fit to go outside 
the record in this case and to quote at length certain pas¬ 
sages from an interrogation of Fritz von Opel conducted 
informally in 1946. The purpose of this is to show that 
defendant had knowledge that waiver was an issue in this 
case. Defendant’s previous knowledge as to the issues is, 
of course, immaterial. In any event, the testimony quoted 
out of the mouth of Fritz von Opel states that Wilhelm 
von Opel refused to have anything to do with a usufruct 
and that a usufruct never existed. Plaintiff also refers 
to the testimony by deposition of Dr. Gros in Germany 
which is also not in evidence. If the Court wishes to 
examine such testimony, it will find that at no place in 
that testimony did Dr. Gros state that Wilhelm von Opel 
had waived a usufruct, but referred only to arguments 
that the usufruct was allegedly invalid. His subsequent 
actions on this matter, purportedly evidenced by plaintiffs 
exhibits 96, 97, 98, 99, 100 and 101, which were identified 
at the time of that deposition, are similarly lacking in 
probative value, since, as previously pointed out, exhibits 
96, 98 and 101 do not refer to a waiver at all, plaintiffs 
exhibit 97 refers to a waiver to be executed in the future 
(after October 8, 1935) and plaintiffs exhibit 99 of 
February 8, 1936 and 100 of March 11, 1936 refer to the 
existence of a claim for the establishment of a usufruct. 
All of this, of course, is to be read in connection with 
plaintiffs assertions as to the existence of a usufruct in 
the Gold case. These assertions completely negate the 
purported evidence referred to by plaintiff. 

7. Defendant respectfully renews his request that 

3434 the motion for a new trial be denied in all respects. 

• • • • • 
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Memorandum of District Court Denying Motion For 
New Tidal, Filed June 16, 1949 

3435 On May 5, 1949, judgment was entered in the 
above-entitled cause in favor of the defendant on 
the merits, with the provision that defendant have and 
recover from plaintiff costs and have execution therefor. 
On the same day plaintiff filed a motion for a new trial 
on newly discovered evidence. On May 9, 1949, defendant 
filed a motion for an order requiring plaintiff to furnish 
security in the amount pf Three Thousand Dollars for 
costs which might be awarded to defendant in this case 
and from an order staying plaintiff from taking further 
proceedings until such security is furnished. 

Plaintiff’s motion for a new trial will be denied. 

As to defendant’s motion to require plaintiff to give 
security for costs, it appears the Code of Law for the 
District of Columbia, in giving this Court discretion to 
require security for costs, deals with a time before, but 
not after, judgment. While the language refers to serving 
a notice for security for costs at any time, the remedy 
provided for not giving such security is by way of non¬ 
suit or dismissal of plaintiff’s case, which actions may be 
accomplished only before entry of final judgment. More¬ 
over, if it be granted this Court has discretion to order 
such security, in my judgment it should not exercise such 
discretion at this late date. Motion for security for costs 
accordingly will be overruled. 


June 15, 1949 


Bolitha J. Laws 
Chief Judge 


Order of Court Denying Motion for New Trial, Filed 

June 21, 1949 

3436 This cause came on to be heard before me on plain¬ 
tiffs motion for a new trial on the basis of newly 
discovered evidence and on defendant’s motion to require 
plaintiff to furnish security in the amount of $3,000.00 for 
the costs which might be awarded to defendant and for an 
order staying the plaintiff from taking further proceed¬ 
ings in this action until such security is furnished, and after 
hearing argument of counsel for plaintiff and defendant 
on said motions and due deliberation having been had 
thereon, now, therefore, it is 

Ordered that plaintiff’s motion for a new trial on the 
basis of newly discovered evidence be, and the same here¬ 
by is, in all respects denied and it is further 

Ordered that defendant’s motion to require plaintiff to 
furnish security in the amount of $3,000.00 for the costs 
which might be awarded to the defendant in this action and 
for an order staying the plaintiff from taMng further pro¬ 
ceedings until such security is furnished be, and the same 
hereby is, in all respects denied. 

Dated, June 21,1949. 


Bolitha J. Laws 
Chief Judge 

„'v 

No objection as to form. 


Walter E. Gallagher 
Attorney for Plaintiff 


Notice of Appeal, Filed August 12, 1949 


3437 Notice is hereby given that the plaintiff, Uebersee 
Finanz-Korporation, A G., hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the final judgment entered in this action * 
on May 5,1949, and from the order denying the plaintiff’s 
motion for a new trial entered in this action on June 21, 
1949. 


Arnold, Fobtas & Porter 

By 

Thurman Arnold 

1200 Eighteenth Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiff-Appellant 
TJebersee Finanz-Korporation, A.G. 
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Order of Substitution of Defendant, Filed December 

8, 1949 

3439 On consideration of appellant’s motion to substi¬ 
tute J. Howard McGrath, present Attorney General 
of the United States, for appellee Tom C. Clark in this 
case, and it appearing that counsel for J. Howard McGrath 
has consented hereto, It is 

Ordered by the Court that J. Howard McGrath, At¬ 
torney General of the United States, be, and he hereby is, 
substituted as appelee herein in the place and stand of 
appellee Tom C. Clark. 

Per curiam. 

Dated December 8, 1949. 
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1 IN THE 

UNITED STATES DISTRICT COURT 

FOE THE DISTRICT OF COLUMBIA 

Civil Action No. 26,453 


Uebersee Finanz-Korporation, A G., 

Plaintiff , 


—v.— 

Tom C. Clark, Attorney General, As Successor to the 
Alien Property Custodian, 

Defendant. 


Washington, D. C- 
Wednesday, December 8, 1948. 

This case came on for trial at 2 o’clock p.m. today, be¬ 
fore Chief Judge Bolitha J. Laws. 

Appearances: 

For plaintiff : 

Mr. Walter E. Gallagher, 

Mr. John L. Ingoldsby, Jr., and 
Mr. Christopher T. Boland. 

For defendant: 

Mr. John L. Burling, 

Mr. Myron C. Baum, 

Mr. Joseph Laufer, and 
Mr. Ernest Goldstein. 


45 Mr. Gallagher: If Your Honor please, the deposi¬ 
tions we are about to read are a little lengthy; and, 

for the convenience of the Court, we would like to suggest 
that Mr. Ingoldsby sit in the witness chair and give the re¬ 
sponses to the questions that are put. 

The Court: All right 

Mr. Gallagher: I now offer the deposition, in part, of 
Wilhelm von Opel, of Wiesbaden, Germany, taken in this 
matter on September 5, 1947, at Wiesbaden, Ger- 

46 many. 

The Court: Whose deposition is it? 

Mr. Gallagher: The deposition of Mr. Wilhelm von Opel, 
the father of Fritz von Opel. 

Mr. Burling: We concede the admissibility of that depo¬ 
sition, Your Honor, on the ground that Mr. Wilhelm von 
Opel is dead. 

The Court: You concede it? 

Mr. Burling: I don’t concede the admissibility of every 
part. 

The Court: All right 

Deposition or Wilhelm von Opel. 

• • • • • 


49 Mr. Gallagher (resuming reading from deposition): 

“September 5, 1947, 10:00 ajn.— 

“Wilhelm von Opel a witness, was called and having 
been first duly sworn, was examined and testified as fol¬ 
lows: 
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“Direct Examination 
“By Mr. Connor:” 

(Thereupon the reading from the deposition proceeded 
as follows, Mr. Gallagher reading the questions, and Mr. 
Ingoldsby, on the witness stand, reading the answers): 

“Q. Mr. von Opel, what is your full name? 

“A. Wilhelm Albert von OpeL 

“Q. Where do you live? 

“A. In Wiesbaden. 

“Q. How long have you resided in Wiesbaden? 

“A. Since 1929. 

“Q. Where did you reside before 1929? 

“A. In Ruesselsheim. 

“Q. That is in Germany, of course? 

“A. Between Mainz and Frankfurt where the plant of 
Opel is. 

“Q. How long did you live in Ruesselsheim? 

“A. 57 years. 

“Q. Where were you born? 

“A. In Ruesselsheim. 

50 “Q. In what year? 

“A. In the year 1871 on May 15. 

“Q. What is your present business? 

“A. I have no business any more. 

“Q. You are retired? 

“A. I am retired but I am a member of several boards 
of’supervisors. I even resigned from five memberships be¬ 
cause I was a member of the Party. 

“Q. Before you retired from business, what business 
were you engaged in? 

“A. In the Opel plants or works. 

“Q. And what was the business of the Opel Works? 

“A. The production of sewing machines, bicycles, auto¬ 
mobiles and motorcycles. 
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“Q. What was the name of the firm? 

“A. Adam Opel. Later it was called Adam Opel, A.G. 
“Q. How long were you connected with Adam Opel, A.G.? 
“A. About fifty years. 

“Q. Do you know who established or founded Adam 
Opel? 

“A. My father. 

“Q. So the firm of Adam Opel was a family enterprise, 
was it not? 

51 “A. Until at the death of my father, my father 
was the only owner of Adam Opel. He died in 1895. 

Then we, the sons, became co-owners. 

“Q. How many sons became the co-owners? 

“A. We were five brothers. As long as the mother was 
alive she was co-owner together with the five brothers. 

“Q. When your mother died, the five brothers became 
the co-owners? 

“A. Yes. 

“Q. Was the name of one of those brothers, Fritz Opel? 
“A. Yes. 

“Q. You also had a son named Fritz von Opel, did you 
not? 

“A. Yes. 

“Q. About how old is your son, Fritz von Opel? 

“A. He was bom in 1899. He is forty-eight years of age. 
“Q. Do you know where your son is at this time? 

“A. He lives in the United States. 

“Q. Do you have any other children? 

“A. I have one daughter living in Switzerland. 

“Q. You have no other children than this daughter and 
your son Fritz? 

“A. I had a third child, a daughter who died. 

52 “Q. What is the name of the daughter who is liv¬ 
ing in Switzerland? 

“A. Elinor. 

“Q. What is her present last name? 


“A. Sachs but she is divorced and uses her maiden name. 

“Q. Where does she live in Switzerland! 

“A. Lenzerheide. 

“Q. What school was Fritz, your son, educated at? 

“A. In Mainz Raelgymnasium. 

“Q. And what business or profession was he educated 
for? 

“A. He learned the practical craftsmanship of a turner 
and mechanic. He graduated from the Raelgymnasium 
and then graduated from the Technische Hochschule in 
Darmstadt as an engineer. 

“Q. Do you remember about when he graduated from 
the school at Darmstadt? 

“A. About 1924. 

U Q. And then did he become connected with the Adam 
Opel firm? 

“A. Yes, then he entered the firm. 

“Q. And what was his position or capacity at the firm 
in 1929? 

“A. In 1929 he was an engineer in the firm. 

53 “Q. In 1929 some interest in the Opel firm was sold 

to the General Motors Corporation of the United 
States, was it not? 

“A. Yes. 

“Q. Well, just before the sale of an interest in the firm 
to General Motors, what position did Fritz have with the 
firm? 

“A. A leading position in the firm in the production 
branch. He was furthermore a member of the Board of 
Directors. 

“Q. Who was president of Adam Opel, A.G., in 1929? 

“A. I was. 

“Q. What position in the firm did your brother Fritz 
Opel hold? 

“A. My brother was in charge of the construction office 
of the firm. 
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“Q. Were any other of your brothers alive in 1929! 

“A. When we sold the firm, only two of us brothers were 
alive, the others died before. 

“Q. How many shares of stock were there in Adam 
Opel, A.G., in 1929! 

"A. Only shortly before we sold the firm we trans¬ 
formed this firm into a corporation with a capital of 
60,000,000 marks. Each share had a par value of 10,000 
marks. 

54 “Q. How many shares did you own! 

“A. One-fourth. That means 15,000,000 RM per 
value shares. 

“Q. Did your brother Fritz Opel own the same number 
of shares as you! 

“A. Yes. 

“Q. And was another quarter of the shares owned by 
the children of one of your brothers who had died! 

“A. Yes. Each branch of the family got by inheritance 
the same share in stock. 

“Q. But there were originally five brothers! 

“A. One brother died in the World War in 1916. 

“Q. The brother who died in the war left no children! 

“A. He had no children and he was not married.” 

Mr. Gallagher (reading): “Afternoon Session, 1:00 
P.M ” 

(The reading from the deposition continued, Mr. Gal¬ 
lagher reading the questions and Mr. Ingoldsby reading 
the answers:) 

“Q. When he died his share of the firm went to the sur¬ 
viving four brothers! 

“A. The brother who died in the war intended to give 
me his whole share but I insisted that in the interest of 
the unity of the family every brother receive the same 
share. 


“Q. In 1929 were some of the shares sold to the 

55 General Motors Corporation of the United States? 
“A. All shares had been sold in 1929 with the ex¬ 
ception of 600 shares which I retained and another 600 
shares which my brother Fritz retained with a par value 
of each 10,000 Reichsmarks. 

“Q. After 1929 did you make an agreement with Gen¬ 
eral Motors to sell your shares to them? 

“A. When the principal sale was made it was agreed 
that the remaining shares shall be sold too. It was agreed 
at a certain price in case I insisted on the sale and another 
price in case General Motors insisted on the sale. 

“Q. In other words, you had an agreement which gave 
General Motors an option to buy at a certain price? 

“A. Yes I did. 

“Q. And also an agreement that you could compel Gen¬ 
eral Motors to buy at a certain price? 

“A. Yes. 

“Q. At the time the shares were sold in 1929. did Gen¬ 
eral Motors want you and your brother Fritz to retain 
some of the shares? 

“A. Yes. 

“Q. Can you explain why General Motors wanted you 
and your brother to keep some of the shares? 

Mr. Burling: There is an objection to that, your 
Honor. That calls for an opinion of the witness as 

56 to the state of mind of the General Motors officials. 
How could the witness know how General Motors 

wanted it? 

The Court: Gentlemen, I think in this case, unless the 
testimony adopts a very remote line, I will hear it all the 
way through. I think that would be of advantage to Mr. 
Gallagher in his case, and to you in yours. 

In any event, where we get off into any completely re¬ 
mote subject, of course I will deal with it. But where we 
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come to these little points, like that, I am just as familiar 
with that point as I can be. 

Mr. Burling: I am sure Your Honor is. 

The Court: And it doesn’t make any imprint on my mind. 
So you needn’t worry about those matters. 

Mr. Burling: There is one matter that counsel and I 
will have to have an argument on, Your Honor. 

The Court: You won’t reach that tonight, will you? 

Mr. Gallagher: I think we will reach that rather soon. 
It is going to come out of this deposition. Your Honor. 

The Court: Within the next ten or fifteen minutes, do 
you think we will reach it? 

Mr. Gallagher: I think we will. 

The Court: Then reach up to that point, and then we 
will stop. 

Mr. Gallagher: All right, sir. 

57 Mr. Ingoldsby (reading answer to the last question 
read from the deposition):— 

“A. General Motors was very much interested to ac¬ 
complish that we retain an interest in the firm. I remained 
chairman of the Board of Supervisors and my brother re¬ 
mained a member of the Board of Supervisors. We helped 
to further develop their enterprise.” 

Mr. Gallagher: I now ask to have marked as Plaintiff’s 
Exhibit 3 a photostatic copy of a letter from Wilhelm von 
Opel to the National City Bank. It is stipulated by the 
parties that it is a true and correct copy of the letter. 

(The photostatic copy of the letter was accordingly 
marked for identification as Plaintiff’s Exhibit No. 3.) 

Mr. Gallagher: And I now ask that the German photo¬ 
stat copy be marked as Plaintiff’s Exhibit 3-A. 

(The copy of the letter in German was accordingly 
marked for identification as Plaintiff’s Exhibit No. 3-A.) 

(Resuming from the deposition, Mr. Gallagher reading 
the questions, and Mr. Ingoldsby the answers): 
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“Mr. Connor: Mr. von Opel, I will show you a document 
addressed to the National City Bank and signed by you 
and ask you to read that if you will. That is, look it over. 

“A. Yes. 

58 “Q. That is not your written signature, is it, Mr. 
von Opel? 

“A. No, it is not. 

“Q. Is this a copy of a letter which you sent to the Na¬ 
tional City Bank? 

“A. I remember that I wrote such a letter. 

“Q. Before you sent this letter to the National City 
Bank you had entered into an agreement for the sale of 
the shares with General Motors, had you not? 

“A. When the principal sale was made my brother and 
I had been asked to retain a certain interest in the firm. 
It is provided either in the principal agreement or in a 
supplementary agreement that we should retain the shares. 

“Q. Do you know where the original copies of those 
agreements are? 

“A. I already looked for this contract. I had to evacu¬ 
ate the office in which I worked for a long time within a 
period of two and one-half hours. I don’t know where the 
contracts are. I couldn’t find this contract although the 
period of evacuation was extended to one whole day.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 3 and 
Plaintiff’s Exhibit 3-A in evidence. 

The Court: Very well. 

59 (The documents heretofore marked for identifi¬ 
cation as Plaintiff’s Exhibit 3 and 3-A were ac¬ 
cordingly received in evidence.) 

(The reading from the deposition was resumed): 

“Q. Together with this letter of April 11, 1929 you did 
send shares numbered from one to six hundred of Adam 
Opel, A.G. to the National City Bank, did you not? 


“A. I remember that such a thing happened.” 

• • • • • 

“Q. After you sent the shares of stock to the National 
City Bank in April, 1929, did those shares of stock remain 
with the bank until 1931? 

“A. Yes, as far as I know. 

“Q. Can you read any English at all, Mr. von Opel? 

“A. It is very difficult for me to read English. I might 
realize what the general meaning is.” 

Mr. Gallagher: I now ask to have marked as Plaintiffs 
Exhi bit 4 the power of attorney given to Fritz by his 
father. It has been admitted by the defendant that this 
is a true and correct copy. 

(The copy of power of attorney was accordingly marked 
for identification as Plaintiff’s Exhibit No. 4.) 

Mr. Gallagher: And I also ask to have marked as 
60 Plaintiff’s Exhibit 4-A a copy of the certificate of 
acknowledgement by the counsel, also dated the 
same date. 

(The copy of certificate of acknowledgement was ac¬ 
cordingly marked for identification as Plaintiff’s Exhi bit 
4-A,) 

Mr. Gallagher: I believe, Mr. Ingoldsby, there is no 
pending question, but there is another answer after the 
identification. 

(The reading from the deposition was then resumed): 

"A. I am sure that this document exists also in German. 

“Q. If such a document exists in German, do you know 
where it is? 

“A. I don’t know. I have no idea where it might be but 
I remember that such a paper has been executed. 
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“Q. Do you recollect that you executed such a document 
and gave it to your son Fritz? 

“A. I remember that I gave a power of attorney to my 
son to act on my behalf. 

“Q. And do you recollect that the power of attorney 
you gave to your son was dated on or about October 6, 
1931! 

“A. There is too much time elapsed between the date 
of this transaction and this day that I could be sure of the 
date but since our transaction took place in 1931 I 
61 assume that the date on the document is correct. 

U Q. Is it your recollection that this appears to 
be an English translation of the power of attorney you 
gave to your son Fritz some time during the year 1931? 

“A. Yes, I gave my son a power of attorney entitling 
him to deal with the shares however he liked.” 

Mr. Gallagher: I now offer the documents, Plaintiff’s 
Exhi bit 4 and Plaintiff’s 4^A. 

The Court: Very well 

(The documents heretofore marked for identification 
as Plaintiff’s Exhibit 4 and 4-A were accordingly re¬ 
ceived in evidence.) 

Mr. Gallagher: I now ask to have marked as Plaintiff’s 
Exhibit 5 the original of a gift agreement dated October 
5,1931, and I ask leave of the Court to substitute therefor 
a photostatic copy of that document. 

The Court: All right. 

(Copies of the gift agreement were accordingly marked 
for identification as Plaintiff’s Exhibits 5 and 5-A, in 
English and in German, respectively.) 

(The reading from the deposition was resumed as fol¬ 
lows) : 
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“Q. Mr. von Opel, did you and Mrs. von Opel ever make 
a gift to your son Fritz? 

62 “A. Yes. 

“Q. Do you remember when this gift was made? 

“A. In the year 1931. 

“Q. In connection with that gift, was a document drawn? 

“A. Yes, a paper was executed. 

“Q. Do you remember who drew that document? 

“A. A document was re-written by Wronker-Flatow. It 
was originally drafted by the attorney Hachenburg but 
Hachenburg’s draft was in another form. 

“Q. Do you know where the original document of the 
gift agreement is at this time? 

“A. I looked for it but I did not find it. 

“Q. So the answer to the question is that you do not 
know where it is? 

“A. Yes. 

“Q. I will show you a document bearing the date Raes- 
selsheim, the 5th of October 1931, then I will ask some 
questions about it. To the best of your recollection is this 
a copy of the original gift agreement? 

“A. Yes.” 

Mr. Gallagher: And I now offer the original gift agree¬ 
ment from which this copy was made, and which the de¬ 
fendant has heretofore admitted was a true and correct 
copy of the original. 

63 The Court: It may be received. 

(The documents heretofore marked for identifi¬ 
cation as Plaintiff’s Exhibits 5 and 5-A were accordingly 
received in evidence.) 

Mr. Gallagher: I now direct your attention to page 13, 
Mr. Ingoldsbv, to the line beginning “Now to go back to 
1929”, after the offer of the Exhibit 5, at the middle of 
the page. 

Mr. Ingoldsby: Yes. 
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(The reading from the deposition was accordingly re¬ 
sumed) : 

“Q. Now to go back to 1929 when Adam Opel, A.G. was 
sold to General Motors, was your son Fritz happy or un- 
happy about that sale! 

“A. Very unhappy. 

“Q. Can you briefly explain why? 

“A. He was the man who was able to continue the man- 
agement of the firm. But a number of prince consorts were 
brought in. They all wanted to play the general manager. 

“Q. Just prior to the time the plant was sold to General 
Motors was Fritz the general manager of the whole plant? 

“A. He was one of the managers of the whole plant. 

“Q. How many managers were there? 

“A. Three. 

“Q. After the Opel Works was sold to General 
64 Motors in 1929, where did Fritz go? 

“A. He went to the United States. 

“Q. Did he go with General Motors? 

“A. Yes, he did. 

“Q. And did he work in some of the General Motors 
plants in the United States? 

"A. Yes, he worked as a volunteer in several of the 
plants. 

“Q. About how long did he work for General Motors in 
Am erica? 

“A. For about three-fourths of a year. 

“Q. And then was he sent to Antwerp by General 
Motors? 

“A. Yes. 

U Q. In their Export Division? 

“A. Yes, he was sent there to learn their export business. 

“Q. I asked a little while ago why Fritz was unhappy 
about the sale to General Motors in 1929? 

“A. He expected to become the leading man in the fam¬ 
ily firm. He felt that for all practical purposes I had sold 
his future and his position. 
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“Q. Did Fritz’ unhappiness have anything to do with 
your making the gift to him in 1931! 

“A. Because of the fact that Fritz was so unhappy 

65 I made him the gift of the General Motors shares 
to enable him to establish a position in the United 

States for himself.” 

Mr. Gallagher: Your Honor, the argument that proba¬ 
bly will ensue later is a few pages further over. But, no¬ 
ticing the time, I wondered if Your Honor desired to ad¬ 
journ before reaching it. 

The Court: You go ahead, until you reach that point. 
Mr. Gallagher: All right, sir. 

I now ask to have marked as Plaintiff’s Exhibit 6 a copy 
of a letter from Fritz von Opel, attorney in fact, to Gen¬ 
eral Motors, dated October 17, 1931. 

(The copy of letter dated October 17, 1931 was accord¬ 
ingly marked for identification as Plaintiff’s Exhibit No. 6.) 

(The reading from the deposition then proceeded, as 
follows): 

“Q. Do you know whether or not Fritz von Opel, as 
your attorney in fact, exercised the option to sell the Opel 
shares to General Motors! 

“A. Yes. 

“Q. Do you recollect what year it was that Fritz exer¬ 
cised that power! 

“A. I am not quite sure, it might be 1931 or 1934. 

“Mr. Connor: I will ask Dr. Kronstein to give 

66 you the substance of the document which I have 
dated October 17, 1931 purporting to be a letter 

from Fritz von Opel, attorney in fact to General Motors. 
e l will ask you if you have any reason to believe the option 
was exercised on any other date than that! 
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“A. I don’t believe so.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 6, which 
it has been admitted was received or sent on that date. 

(The copy of letter heretofore marked for identification 
as Plaintiff’s Exhibit No. 6 was accordingly received in 
evidence.) 

(The following question and answer were then read): 

“Q. In connection with the gift, Mr. von Opel, did you 
cause your son to discuss the matter with Dr. Max Ha- 
chenburg of Mannheim? 

“A. Yes.” 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
Exhibit 7 a letter dated October 3,1931, from Dr. Hachen- 
burg to Dr. Wilhelm von Opel. 

(The letter was accordingly marked for identification 
as Plaintiff’s Exhibits 7 and 7-A.) 

(The reading from the deposition was resumed): 

“I will show you this document purporting to be a letter 
dated, October 3, 1931 from Dr. Hachenburg to you 
67 and I will ask you if such a letter was received by 
you. 

“A. I remember this letter. I am only sorry that I have 
not followed the advice given in this letter. I did receive 
the letter. 

“Q. Did you receive it in the regular course of mail? 

“A. I believe I received this letter by mail.” 

Mr. Gallagher: I offer Plaintiff’s Exhibit 7 in evidence. 

(The documents heretofore marked for identification as 
Plaintiff’s Exhibit 7 and 7-A were accordingly received 
in evidence.) 
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Mr. Gallagher: I ask to have marked as Plaintiffs Ex¬ 
hibit No. 8 a document purporting to be an enclosure in 
the letter of October 3, from Dr. Hachenburg to Wilhelm 
von Opel. 

(The document was accordingly marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 8.) 

(The following question and answer was then read): 

“Q. I will show you this document marked Plaintiff’s 
Exhibit No. 8 and ask you if that was an enclosure in the 
letter of October 3, from Dr. Hachenburg to you? 

“A. Yes. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 8 in evi¬ 
dence. 

68 (The document heretofore marked for identifi¬ 
cation Plaintiff’s Exhibit 8 was accordingly re¬ 
ceived in evidence.) 

(The following question was then read from the depo¬ 
sition) : 

‘*Q. The first paragraph of Plaintiffs Exhibit No. 7 
recites in substance that the day before October 3, that is, 
October 2, Dr. Hachenburg had a long discussion with 
your son and gave him an outline of the contract.” 

Mr. Gallagher: I will now ask to have marked as Plain¬ 
tiffs Exhibit 9 this document. 

(The document referred to was accordingly marked for 
identification as Plaintiff’s Exhibits 9 and 9-A.) 

(The following question and answer were then read 
from the deposition): 
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“Q. I will now show yon Plaintiff’s Exhibit No. 9 and 
ask you if at or about that time your son Fritz von Opel 
showed you that outline? 

“A. I cannot remember.” 

Mr. Gallagher: I will now ask to have marked as Plain- 
tiff’s Exhibit 10. 

(The document referred to was accordingly marked for 
identification as Plaintiff’s Exhibit No. 10.) 

(The following question and answer were then 
69 read from the deposition): 

“Q. I will now show you another document pur¬ 
porting to be a letter dated October 5, 1931 from Dr. Max 
Hachenburg to you and ask you if you received such a 
letter in the regular course of mail? 

“A. I remember that I received this, letter.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibits 9 and 10 
in evidence. 

(The documents heretofore identified as Plaintiff’s Ex¬ 
hibits 9,9-A, and 10 were accordingly received in evidence.) 

(The reading from the deposition then proceeded as 
follows): 

“Q. Although you had your son Fritz discuss this gift 
matter with Dr. Hachenburg, am I correct in my under¬ 
standing that Mr. Wronker-Flatow made the document in 
its final form? 

“A. Yes. 

“Q. It is a fact, is it not, that Fritz von Opel sold the 
600 shares of Adam Opel stock which you gave him? 

“A. Yes it is. 
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“Q. Yesterday you testified that Fritz had sold the six 
hundred shares of Adam Opel stock which you gave him. 
Do you know what he did with the proceeds of that 

70 sale? 

“A. From conversations I learned that he ac¬ 
quired oil wells, participated in a brewery and acquired 
a gasoline refinery. He seemed to be interested in the gas¬ 
oline refinery because he wanted to transform the oil into 
gasoline, I was told as time went on. I haven’t seen any¬ 
thing with my own eyes. 

“Q. Did you. ever direct Fritz as to what he should do 
with the proceeds of the sale of Adam Opel stock? 

“A. Never did I discuss this matter with him. 

“Q. Then, it is the fact, is it not, that you never under¬ 
took to control in any way what he should do with the pro¬ 
ceeds of the sale of the stock? 

“A. Yes. 

“Q. Did you have anything to do with Fritz’ investment 
in the Uebersee Finanz Korporation? 

rt A. I never had anything*to do with that. 

“Q. Did you ever direct Fritz to place the securities 
which he bought with the proceeds of the Opel stock into 
a holding company of any kind? 

“A. Never. 

“Q. Did you ever have any communication with Adler 
and Company, the Swiss banking firm? 

“A. As far as I remember there was a director whose 
name was Dr. Frankenburg. I was familiar with him from 
Frankfurt. Whether I exchanged letters I do not 

71 remember. I do not believe that, no, no. I exchanged 
letters with Dr. Frankenburg of a personal char¬ 
acter but not of a business character. 

“Q. Did you ever have any business letter communica¬ 
tion with the firm of Adler and Company itself? 

“A. I cannot remember. 

“Q. Were you ever a director of the Uebersee Finanz 
Korporation? 

“A. No. 
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“Q. Did you ever own any stock in the Uebersee Finanz 
Korporationf 

“A. No. 

“Q. Did you ever, to the best of your recollection, have 
any business letter communication with the Uebersee Fi¬ 
nanz Korporationf 

“A. No. 

“Q. To refresh your recollection, Mr. von Opel, I will 
call your attention to three items which appear on the 
books of the Uebersee Finanz Korporation and will ask 
you about each one of them. The books appear to show 
that on or about 4 October 1934 that there was paid to you 
through Uebersee at the direction of your son the sum of 
five hundred and nine Swiss francs. 

“(Mr. von Opel asked if this was paid to him in Switzer¬ 
land and Mr. Connor stated that the books didn’t 
72 show.) 

“Mr. von Opel: I received money from my son 
several times. He gave me a stag as a gift for shooting in 
Hungary and he paid for this. He financed my trip with 
francs to South America. 

“Q. In reference to the South American trip, is it your 
recollection that you got that payment through the Rot- 
terdamische Bankvereinigingf 

“A. I have no idea from where the money came. 

“Q. Do you remember approximately the amount of the 
advance which Fritz made in connection with your South 
American trip? 

“A. I don’t know the exact amount but I assume it was 
about 10,000 to 20,000 Reichsmarks computed in German 
currency. 

“Q. When you made this trip to South America, can 
you recollect the yearf 

“A I was in South America three times. 

“Q. Was one of those trips during the year 1935, do 
you recollect? 


“A. About this time. It was after my world trip which 
was about 1932. 

“Q. Do you recollect when you were on this shooting 
trip in Hungary, Mr. von Opel? 

“A. I was in Hungary repeatedly. I was in Hun- 

73 gary about five times for hunting purposes. 

“Q. To refresh your recollection, I will call your 
attention to the fact that the books of Uebersee show that 
apparently about 1934, 509 Swiss francs or the equivalent 
was paid to you in Paris. Do you recollect that? 

“A. No. 

“Q. Have you ever seen any of the books of the Ueber¬ 
see Finanz Korporation? 

“A. Never, no. 

“Q. Did you ever have any arrangement of any kind 
with Uebersee Finanz Korporation in which they would 
make advances to you? 

“A. No.” 

Mr. Gallagher: At this time I direct your attention to 
page 25, at the top of that page— 

“Mr. Connor: I wish, Dr. Kronstein, that you would ad¬ 
vise the witness I am going to shift to another subject at 
least for awhile.” 

Now we have a number of exhibits here, Tour Honor. 
The Court: A number of exhibits? 

Mr. Gallagher: To be identified and marked again. 

The Court: Is there any objection to these? 

Mr. Gallagher: No, I don’t believe there is. 

The Court: Perhaps this is a good place to stop. 

74 I will have to get a couple of opinions out between 
now and tomorrow morning. So until tomorrow 

morning at 10 o’clock. 

(Accordingly, at 4:10 pjn., the trial was adjourned until 
tomorrow morning, Thursday, December 9, 1948, at 101 
o’clock.) I 
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77 Proceedings 

The Deputy Clerk: Ueberse Finanz-KoBPORATioN 

v. Clark. 

Mr. Gallagher: Tour Honor, I would like to present 
to the Court Mr. Michael J. Kenny, member of the bar 
of the District, who is associated with us. 

The Court: All right. 

Deposition of Wilhelm von Opel (Resumed) 

(Reading from the deposition was resumed, Mr. Galla¬ 
gher reading the questions and Mr. Ingoldsby, on the wit¬ 
ness stand, reading the answers, as follows): 

Mr. Gallagher: I direct your attention to page 30, the 
middle of the page, commencing with the language— 

“Mr. Connor: I will ask to have marked as Plaintiffs 
Exhibit #24 a copy of a document entitled ‘History of the 
Gift* dated September 18, 1933.1 will ask to have the wit¬ 
ness read Plaintiffs Exhibit #24. Is that a memorandum 
from your files! 

“A. Yes. 

“Q. Did you make it on the date shown! 

“A. About this date. I cannot say if it was one-half 
day earlier or not 

“Q. Are the statements in that memorandum true! 

“A. Yes.” 

Mr. Gallagher: I offer Plaintiffs Exhibit 24 in 

78 evidence. 

The Court: They will be received, unless there 
is objection. 

(The document was accordingly received in evidence as 
Plaintiffs Exhibit No. 24.) 
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(The reading from the deposition was resumed): 

“Q. I ask that the witness take a look at the fifth para¬ 
graph of Plaintiffs Exhibit #5. The gift agreement makes 
reference to ‘Niessbrauch’, doesn’t itf 

“A. Yes. 

“Q. What did yon intend by the provision concerning 
the ‘Niessbrauch’? 

‘‘A. I intended to accomplish that my son takes care of 
me if I should suffer financial breakdown and have no 
money any more. 

“Q. Did you ever intend to ask your son for any money 
while you had enough to support yourself? 

u A. I never intended that. 

“Q. Did you ever intend to ask him to do any more than 
provide for your and your wife’s support when you had 
no money? 

“A. No. 

“Q. Up to this time have you ever asked your son to 
give you any part of the income from the property which 
you gave him? 

“A. No. 

79 “Q. Have you adequate property at this time to 

support your wife and yourself? 

“A. Thanks be to God, yes. 

“Q. Mr. von Opel, I believe you stated that your age 
is 77 years, is my recollection correct? 

“A. I am 76 years old. 

“Q. Now within the last two or three months have you 
been ill? 

“A. Yes. I was sick seven weeks ago. 

“Q. What illness did you have at that time? 

“A. Pleurisy. 

“Q. And how long were you ill? 

“A. About three weeks but even now I am in the stage 
of convalescence.” 

Mr. Gallagher: Now turn to page 56, please— 
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“Cross Examination 


“Mr. Wilhelm von Opel further testified as follows: 


“By Mr. Baum: 


“Q. Mr. von Opel,”— 


(Mr. Laufer now on the witness stand): 


The Court: Do you want to read that! 

Mr. Gallagher: Your Honor, we want to offer this por 
tion of the cross, unless the defense does. 

Mr. Burling: We don’t want to read it, but my sugges¬ 
tion is that if they read a part of it, and we come back, 
the record will be chopped up. 

80 The Court : That is why I might suggest they 

it, and if they leave out any- part you want, 
offer it jf 

Mr. Gallagher: I may have the right to go back 
portion we may offer as redirect! 

Mr. Burling: We also wish, if Your Honor please, 
read certain portions of the direct that were omitted. 

The Court: All right 

Mr. Gallagher (to Mr. Burling): You say now you 
to offer certain portions of the direct that were omitted? 

Mr. Burling: We should read that first, Your 
before the cross-examination. 

The Court: I will let you read any part you want, that 
you think is helpful to your case. 


(Mr. Ingoldsby having left the witness stand and re¬ 
turned to the trial table): 


Mr. Baum: If Your Honor please, Mr. Laufer 
low the same procedure, and be the witness? 

The Court: Surely. 
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Mr. Baum: I will start reading at the top of page 25: 

“Mr. Connor: I wish, Dr. Kronstein, that you would 
advise the witness I am going to shift to another subject 
at least for awhile.” 

The Court: Is this direct? 

Mr. Baum: That is correct, Your Honor. 

81 The Court: Perhaps I should have a copy of this, 
and I can follow you a little better. All right, go 

ahead. 

Mr. Baum (continuing reading): 

“I ask to have marked as Plaintiff s Exhibit #15 a copy 
of a document dated September 9, 1931 addressed to the 
Finanzamt at Wiesbaden.” 

May I have the document which was marked Plaintiffs 
Exhibit 15 to the deposition? 

Mr. Gallagher: Has it been offered! 

Mr. Baum: I ask that this document be marked Defend¬ 
ant’s Exhibit 1. 

Mr. Gallagher: What is that marked? 

Mr. Baum: That is 15, in your deposition. 

Mr. Gallagher: You are going to switch the order? 

Off the record, please. 

(A document having been marked for identification as 
Defendant’s Exhibit 1): 

Mr. Baum: Your Honor, rather than hold up the pro¬ 
ceedings, I have offered the English translation of the 
document. I think we may go ahead until the plaintiffs 
find from the Court files the original of this in German. 

The Court: Is there any objection to that? 

Mr. Gallagher: No objection. 

We have it now. Your Honor. 


The Court: All right; proceed. 

82 Mr. Baum: And I offer this document as Defend¬ 
ant’s Exhibit 1-A. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 1 and 1-A.) 

Mr. Baum: I ask to have marked as Defendant’s Ex¬ 
hibit 2 an instrument which was attached in the deposi¬ 
tion to Plantiff’s Exhibit 15, a letter of September 9,1931, 
to the Finanzamt Wiesbaden. 

The Court: We will have it understood, gentlemen, 
wherever a document is offered and there is no objection, 
it will be received without my announcing it If there is 
objection, of course, I will rule on it 
Mr. Gallagher: Yes, sir. 

(The letter was accordingly marked as Defendant’s Ex¬ 
hibit 2.) 

Mr. Baum: (To the Deputy Clerk) And Defendant’s 
Exhibit 2-A. 

(The last-mentioned document was marked as Defend¬ 
ant’s Exhibit 2-A.) 

Mr. Baum: And I ask to have a copy of a document dated 
October 28,1931, addressed to Firma Adler and Company 
Kommandit Aktien—Gessellschaft, marked as Defendant’s 
Exhibit 3, and the German will be 3-A. 

(The copies of the document were accordingly marked 
for identification as Defendant’s Exhibits 3 and 3-A.) 

83 Mr. Baum: I ask to have marked, which will be 
Defendant’s Exhibit 4, letter dated December 24, 

1931, addressed to Wilhelm von Opel from the Schweize- 
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rische Kreditanstalt. (Credit Suisse). And Defendant’s 
Exhibit 4-A. 

(The documents were accordingly marked as Defend¬ 
ant’s Exhibits 4 and 4-A.) 

Mr. Baum: (Besuming reading from deposition): 

“I hand Plaintiff’s Exhibits #15, #15-A, #16 and 
#17”—Now Defendant’s Exhibits 1, 2, 3, and 4—“to the 
witness and ash that he read them. 

“Q. This morning, Mr. von Opel you testified you had 
no recollection of any written correspondence with Adler 
and Company. I will ask you if Plaintiff’s Exhibit #16 
refreshes your recollection to the contrary f 

u A. This letter was not in my mind when I testified 
this morning. 

“Q. I will ask you now then, after having shown you 
the letter, do you recollect having written this letter to 
Adler and Company? 

“A. I don’t see any signature under this letter. I as¬ 
sume that a signature should appear on the copy. 

“Q. Shouldn’t the signature appear on the original 
rather than on the copy, Mr. von Opel. 

“A. I assume that a signature should also appear on the 
copy. I cannot remember to have written this letter. 
84 “Q. I will now show what purports to be a letter 

to the Finanzamt at Wiesbaden—Plaintiff’s Exhibit 
#15 and ask you whether or not you recollect having 
written that letter to the Finanzamt? 

“A. I don’t remember this letter. This whole matter is 
entirely out of my memory.” 

Mr. Baum: I will now skip to page 29, the question be¬ 
ginning with the words “On Saturday, I asked you”— 





“Q. On Saturday, I asked yon about Plaintiff’s Exhibit 
#16 purporting to be a letter dated October 28,1931 from 
you to Adler and Company and I believe you stated you 
bad no recollection of this letter. I win now ask you if 
over the week end you have gone over several papers per¬ 
taining to this matter and if your recollection is now re¬ 
freshed in regard to this letter T 

“A. Yes, I now remember. 

“Q. Will you state whether or not this is a copy of the 
letter you sent to Adler and Company? 

“A. Yes.” 


(The document heretofore marked for identification as 
Defendant’s Exhibit No. 3 was accordingly received in evi¬ 
dence.) 


Mr. Baum: I now ask to have marked as Defendant’s Ex¬ 
hibit 5 a copy of a letter from Adler and Company 
85 to Wilhelm von Opel, dated November 30,1931. That 
is referred to in the deposition as Plaintiff’s Ex¬ 
hibit 16-A. 


(To the Deputy Clerk) This wiU be 5- A, and this win 
be Defendant’s Exhibit 5. 


(The documents were accordingly marked for identifi¬ 
cation as Defendant’s Exhibits 5 and 5-A.) 


(The following question and answer were now read 
from the deposition): 


“Q. 1 wiU now ask the witness if he received this letter? 
“A. Yes.” 


Mr. Baum: I offer Defendant’s Exhibit 5 in evidence* 
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(The documents heretofore identified as Defendant’s Ex¬ 
hibits 5 and 5-A were accordingly received in evidence.) 

(The reading from the deposition was then resumed as 
follows): 

“Q. To the best of your recollection are these docu¬ 
ments, Plaintiff’s Exhibit #16 and #16-A, the only com¬ 
munications you ever had with Adler and Company? 

“A. Yes. 

“Q. Will you state briefly why you wanted to make the 
guarantee mentioned in those letters? 

“A. To establish an existence for my son. 

“Q. But you were unable to go through with that trans¬ 
action, were you? 

86 “A. The 3,500,000 reichsmarks involved in this 

guarantee I had to call back to Germany. 

U Q. So therefore, you couldn’t go forward with that 
transaction? 

“A. Therefore, I could not execute this transaction, so 
I came to the idea to make the gift.” 

Mr. Baum: I now ask that the Defendant’s Exhibits 1, 
2, 3,4, and 5 be received in evidence. 

Mr. Gallagher: No objection. 

(Defendant’s Exhibits 1, 2, 3, 4, and 5 were accordingly 
received.) 

Mr. Baum: That is all the direct examination I wish to 
read. I will now proceed to the cross. 

This is the cross-examination of Wilhelm von Opel, ap¬ 
pearing on page 56 of the deposition: 

“The witness, Mr. Wilhelm von Opel, further testified as 
follows: 


VH1 


*ByIMr. Bam: 

“Q. Mr. yon Opel, in 1929 what position did yon hold 
. in Adam Opel, A. G.! 

*A. I was dlmiman of the-Board ^Supervisors. 

“Q. And after 80% of the -shares; *>f Adam Opel^ A. G. 
were sold to General Motors «n . 1929/did yon. continue in 
the same positiont 

“A. Yes, General Motors confirmed me my posi¬ 
tion. 

87 <4 Q. And how long did yon remain- in* that.posi¬ 

tion! 

“A. Until a* few years ago. Until*' I was for political rea¬ 
sons constrained to retire. 

*Q. What do yon-mean for Apolitical reasons constrained 
to retired 

*A. At the order of General‘Motors-I *joindd 'the. Nazi 
party. 

“Q. And for that reason< yon were forced to- retire! 

“A. As a member of the party I was compelled to* re¬ 
sign from my position as a chairman of the-board of 
supervisors. 

“Q. By whom were yon so compelled! 

“A. I resigned volnntarily-already-prior to the-enact¬ 
ment of the law requiring that because I knew what- was 
coming. 

“Q. And after 1929 did yon' hcdd any positions in any 
other business enterprise in -Germany! 

“A. I. was also a member of the board of supervisors 
in the Continental Rubber, Hapag, North German Lloyd, 
Iron Foundry Becker which is a member of the Opel * con- 
, cem -and in Adam Opel, A. G. 

U Q. Did yon take an active part in the companies you 
have just mentioned! 

“A. Not active, but as chairman of the board of super¬ 
visors I was given certain tasks of Adam Opel, A. G. I 
was given certain special tasks of General Motors. 
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“Q. Did you have investments in companies other 

88 than the Opel which you mentioned? 

“A. Yes. 

“Q. Were those investments made before or after 1929? 
“A. In the main it was after 1929 because then I came 
into possession of liquid funds. 

“Q. By your answer you mean do you not, that you 
used the money you received from the sale of the Opel 
shares in 1929? 

“A. Yes. 

“Q. And how much did you personally receive from 
General Motors in 1929 from the sale of the Opel shares? 
. “A. I cannot say definitely how much it was. 

U Q. Was it 24,000,000 Bm? 

“A. I was just about to say 24,000,000 or 26,000,000 Bm. 
more or less, after I had paid my obligation. 

*Q. And with this money which you received from Gen¬ 
eral Motors, you became interested in other companies 
and became a member of the board of directors, is that 
correct? 

“A. Yes. 

“Q. Did you have any other interests in business enter¬ 
prises before 1929? 

“A. Yes, by share holdings. 

“Q. And what was the approximate value of those in¬ 
vestments? 

“A. I cannot remember that. 

89 “Q. And af ter the sale to General Motors in 1929, 
you owned 600 shares of Adam Opel, A. G., is that 

correct? 

“A. Yes. 

“Q. And you still owned those shares as of January 1, 
1931, did you not? 

“A. Yes.” 


Mr. Baum: I will now skip from that point to line 5 
on the next page, with the qnestion beginning “The 600 
remaining Opel shares”— 

“Q. The 600 remaining Opel shares which you had origi¬ 
nally retained in 1929 were sold to General Motors by 
your son Fritz von Opel as attorney in fact for you in 
1931, were they notf 

“Mr. Baum: For the purpose of assisting the witness 
in answering the question, I will show him Plaintiffs Ex¬ 
hibit #6? 

(To counsel for plaintiff) Is that still P laintiffs Ex¬ 
hibit 6! 

Mr. Gallagher: Yes, in the -same order. 

(The reading from the deposition was then resumed, 
Mr. Baum reading the questions and Mr. Laufer reading 
the answers, as follows): 

* A. I have made a gift of the shares to my son and I 
was annoyed about the fact that he sold them. 

“Q. But you know that he sold them to General 
90 Motors in 1931, do you notf 

“A. I see that from this document and as a mem¬ 
ber of the board of supervisors this fact was reported to 
me. 

“Q. And do you know for what price those shares were 
sold to General Motors! 

“A. We have made an agreement with General Motors 
pursuant to which we could sell the shares at such and 
such a price but I do not know at what price they were 
actually sold. 

“Q. When you were questioned by Mr. Connor, you 
identified this document, Plaintiffs Exhibit #6 as being 
a copy of a notice to the General Motors Corp. exercising 
the option under the agreement of April 11, 1929, did you 
notf 
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Mr. Baum: Plaintiff’s Exhibit 6 was here retranslated 
to the witness. Then— 

“Q. Can you tell from Plaintiff’s Exh. #6 at what price 
the shares were sold! 

“A. No. 

“Mr. Opel: I want to point out that I never bothered 
about the sale because the shares were no longer in my 
possession. 

. “Q. You say you never bothered about the sale of the 
shares after this time because* the shares were no longer 
in your possession, is that correct? 

91 “A. Yes. 

“Q. That is because you claim you gave the shares 
to your son on October 5,1931, is that not correct? 

“A. Yes. 

“Q. And yet on October 6, 1931, you gave your son a 
power of attorney to deal with these shares on your behalf 
with General Motors Corporation, is that not true? 

“Plaintiff’s Exh. #4 here retranslated to the witness. 

“A. If it says so in the document, it must be correct” 

Mr. Baum: I ask to have marked as Defendant’s Ex- 
Mbit 6 a copy of a cable from Wilhelm von Opel to Mr. 
Sloan, dated October 23, 193L 

.(The copy of cable was marked for identification as De¬ 
fendant’s Exhibit 6.) 

Mr. Ingoldsby: What is the old number on that? 

Mr. Baum: It is the same number. It happened to work 
out to be the same number. 

Mr. Ingoldsby: I see. 

(The reading from the deposition resumed): 



“Q. Is that a copy of a cable which yon sent to General 
Motors on October 23, 1931? 

“ A. I cannot say that 

“Q. Ton don’t remember? 

92 “A. No, I don’t remember.” 


Mr. Banin: I offer this Defendant’s Exhibit 6 in 
evidence at this time, since plaintiffs have admitted that 
this document was received by 'Wilhelm von Opel, • sub¬ 
sequent to the date of this deposition. 


(The document heretofore identified as Defendant’s Ex¬ 
hibit 6 was accordingly received in evidence.) 

(The reading from deposition resumed): 


“I ask to have marked as Def. Exh. D-7, a copy of ; a 
cable to Wilhelm von Opel signed ‘Smith’, dated October 
30,193L „ : 

“I show the witness Def. Exh. D-7 and ask him to read it. 


“Q. Do yon remember this cable? 

“A. No. 

“Q. In other words, Mr. von Opel, yon do not remember 
that on October 23 yon offered to keep one-half of the 600 
shares of Opel, A. G. until the first of January, 1936?. , 
“A. No, I do not remember that. • G " 

“Q. And yon do not remember that on October 30,1931, 
General Motors accepted your proposal? 

“A. That is all new to me.” 


Mr. Baum: I now offer Defendant’s Exhibit 7, since that 
has also been admitted to have been received by Wilhelm 
von OpeL 
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93 (The copy of cable was received in evidence as 
Defendant’s Exhibit No. 7.) 

Mr. Baum: I now ask to have marked as Defendant’s Ex¬ 
hibit 8 a certified copy of the transcript of record of the 
United States Circuit Court of Appeals for the Second 
Circuit, in the case of Uebersee Finanz Korporation, A. G. 
vs. Walter T. Rosen and others, which bears the signature 
or certificate of the clerk of the Second Circuit; and the 
Federal Reserve Bank of New York was a party defend¬ 
ant 

(The certified copy of transcript of record was marked 
for identification as Defendant’s Exhibit No. 8.) 

Mr. Baum (resuming reading from deposition): 

“I show the witness the affidavit of Fritz von Opel, which 
appears beginning on page 43 of that record, and ask to 
have translated to him the paragraph which bears the 
number 6.” 

Mr. Gallagher: Excuse me just a moment, Mr. Baum. 

Mr. Baum: I am substituting the whole affidavit for part 
of the affidavit, to make it more simple. 

Mr. Gallagher: All right 

(The reading from the deposition was then resumed as 
follows): 

“Q. Now, Mr. von Opel, do you remember having cabled 
to General Motors offering to retain 300 shares and receiv¬ 
ing payment for them in gold or on a gold basis! 

94 “A. No. 

“Q. So you do not remember sending a cable to 
General Motors on October 23, 1931! 

“A. I do not remember. 
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“Mr. Baum: I point out to the witness thaiDef. Exh. D-8 
is a sworn statement of his son. 

“Q. Do yon think that your son was not telling the 
trntht 

“A. My son tells the truth as his father does. 

“Q. Your son in this affidavit Def. Exh.D-8, states that 
after October 5, 1931, he came to New York and that he 
learned from Mr. Smith that you had agreed, by cable 
with Mr. Sloan to modify the escrow agreement for 300 
Opel shares. Is that true or not! 

“A. I do not remember the matter. It is; so important— 
he wanted to arrange the matter one-half one way and the 
other half the other way—I really should remember it. 

“Q. But you cannot remember it! 

“A. I cannot remember that. I made a gift of the shares 
on October 5 to my son and after that the matter was 
settled as far as I was concerned.” 

Mr. Baum. I will not insist on my motion to strike, 
which is contained in the record. 

(The reading resumed): 

95 “I ask to have marked as Def. Exh. D-9 a copy 
of a letter from Mr. E. F. Began of the National 
City Bank to Mr. Fritz von Opel, dated September 22, 
1933 and acknowledged by Mr. Began before a notary 
public. 

“I ask to have the body of the letter translated to the 
witness. 

“Q. I ask the witness whether he instructed the Deutsche 
Bank & Disconto Gesellschaft Frankfurt on October 24, 
1931 to cable the National City Bank in the form quoted in 
Def. Exh. D-9! 

“A. I do not know anything about it 

“Q. As far as you can ffemember now, Mr. yon Opel, 
you have no knowledge of instructing the bank to send 
such a cable! 
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“A. No, I do not remember anything. 

“Q. Mr. von Opel, in the year 1931 yon had an account 
in Switzerland in the sum of 3,875,000 Swiss francs, did 
younbf? 

“A. Yes, more or lees.” 

Mr. Baum: At this point I offer Defendant’s Exhibit 9, 
the genuineness of which has also been admitted by the 
plaintiffs. 

(The document was received in evidence as Defendant’s 
Exhibit No. D.) 

(The reading from deposition resumed).: 

96 a Q. And as stated in Defendant’s Exhibit 2, former¬ 
ly Plaintiff’s Exhibit 15-A, that amount was to be 
used to guarantee an obligation of your son Fritz to Adler 
and Company, is that not correct? 

“A. Yes, to guarantee it: 

*Q. And as stated in Defendant’s Exhibit 2, formerly 
Plaintiff’s Exhibit 15-A, your son’s obligation involved the 
purchase of shares of Uebersee Fananz Korporation, did 
it not? 

“A. I do not know of the matter. 

“Q. But you remember the guarantee? 

“A. No, I do not remember the guarantee. 

“Q. You just testified you did? 

“A. I said that I remembered the sum of 3,700,000 
francs. 

“Q. Do you remember that on September 9,. 1931, you 
applied for a license to dispose of the Swiss account to 
guarantee your son’s obligation as shown in Plaintiff’s ex¬ 
hibit #15? 

“A. I remember this letter and also that I had the money 
returned home. 



“Q. When? 

“A. That must have been around that time or three or 
four months or three or four weeks later. 

“Q. Now you testified, Mr. von Opel, that you made 
97 this guarantee in order to enable your son to estab¬ 
lish an existence for himself, did you not? 

tf A. Yes, he should use the money for that purpose. : 

“Q. And then on October 5,1931, you claim you made a 
gift to your son of 600 shares of Opel for the same purpose, 
did you not? 

“A. I believe that the money had to be returned to Ger¬ 
many and by the fact of the return of the money to Ger¬ 
many I conceived the notion of making the gift of the 
shares. 


“Mr. Baum: I now ask to have marked as Def. Exh. D-10 
a letter dated March 21, 1932 from der Praesident des 
Landesfinanzamts Kassel to Mr. Wilhelm von OpeL” 

Mr. Baum: I ask to have the English marked Defendant’s 
Exhibit 10, and the German 10-A. 

(The documents were marked for identification as De¬ 
fendant’s Exhibits 10 and 10-A.) 


Mr. Baum: I also ask to have marked as Defendant’s Ex¬ 
hibits 11 and 11-A, from letter requesting registration of 
liabilities to foreign creditors, dated November 30, 193L 

(The form letter was accordingly marked for identifica¬ 
tion as Defendant’s Exhibits 11 and 11-A.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 
12 a copy of a letter and attachments, consisting of 
98 three pages, to the registration office for foreign 
liabilities, dated December 11,193L 
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(The copy of letter and attachments was accordingly 
marked for identification as Defendant’s Exhibit 12.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 

13 a letter to the Devisenstelle Frankfurt, dated January 5, 
1932, together with an attachment consisting of two pages 
and representing a list of patents. 

(The letter was marked for identification as Defendant’s 
Exhibit 13.) 

Mr. Baum: I ask to have marked as Defendant’s Exhib it 

14 a letter addressed to the Devisenstelle Frankfurt, dated 
January 13, 1932, $nd an attachment thereto of the same 
date, containing a declaration in lieu of an oath. 

(The letter was accordingly marked for identification as 
Defendant’s Exhibit 14.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 

15 and 15-A, a letter from the Devisenstelle Frankfurt to 
Wilhelm von Opel, dated January 25, 1932. 

(The letter was marked for identification as Defendant’s 
Exhibits 15 and 15-A.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 
16 a copy of a letter to the Devisenstelle Frankfurt, 
99 dated February 5, 1942. 

(The copy of letter was marked for identification 
as Defendant’s Exhibit 16.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 
17 and 17-A a notice of attachment dated February 10, 
1932, from the sheriffs office, Zurich, to Dr. Wilhelm von 
Opel. 
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(The notice was marked for identification as Defendant’s 
Exhibits 17 and 17-A.) 

Mr. Banm: I ask to have marked as Defendant’s Exhibits 

18 and 18-A a letter from the Schweizerische Kreditanstalt 

to Mr. Wilhelm von Opel, the letter being dated February 
25, 1932. ’ 

(The letter was marked for identification as Defendant’s 
Exhibits 18 and 18-A.) 

Mr. Baum: I ask,to have marked as Defendant’s Exhibits 

19 and 19-A a notice of request for transfer of property 
attached, from the sheriff’s office, Zurich, dated March 15, 
1932, addressed to Dr. Wilhelm von Opel. 

(The notice was accordingly marked for. identification 
as Defendant’s Exhibits 19 and 19-A.) 

Mr. Baum: 1 ask to have marked as Defendant’s Exhibits 

20 and 20-A a letter of the Beichsbank Wiesbaden to Dr. 
Wilhelm von Opel, dated March 24, 1932. 

(The letter was marked for identification as Defen- 
100 dant’s Exhibits 20 and 20-A.) 

Mr. Baum: I ask to have marked as Defendant’s 
Exhibit 21 copy of a letter of April 5,1932, from Dr. Wil¬ 
helm von Opel to Beichsbankstelle Wiesbaden. 

(The letter was accordingly marked for identification as 
Defendant’s Exhibit 21.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibit 
22 copy of a letter dated April 14,1932, from Dr. Wilhelm 
von Opel by Miss Uebel to tike registration office for foreign 
liabilities, and attached thereto a completed registration 
form. js-j&jZi 
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(The copy of letter was marked for. identification as 
Defendant’s Exhibit 22.) 

Mr. Baum: I ask to have marked as Defendant’s Exhibits 
23 and 23-A, letter of May 9, 1932, from the registration 
office for foreign liabilities to Dr. Wilhelm von Opel, con¬ 
taining therein a completed supplementary form. 

(The letter was marked for identification as Defendant’s 
Exhibits 23 and 23-A.) 

(Beading from deposition resumed): 

“I show the witness Defendant’s Exhibit D-ll which is a 
request for a report of foreign liabilities and ask him 
whether he remembers having received that form? 

“A. Yes, that was the registration of foreign liabilities. 

“Q. And that form is dated November 30,1931, is 
101 it not? 

“A. Yes, that is the covering letter in which they 
sent the registration forms.” 

Mr. Baum: I offer Defendant’s Exhibit 11 in evidence. 

(The document heretofore marked for identification as 
Defendant’s Exhibit 11 was accordingly received in evi¬ 
dence.) 

Mr. Baum (Besuming reading from deposition): 

“Mr. Connor: I concede that Defendant’s Exhibit 10, a 
letter from the Devisenstelle Frankfurt to Mr. Wilhelm 
von Opel dated March 21,1932 was received at the office of 
Mr. Wilhelm von OpeL 

“Mr. Baum: I offer Defendant’s Exhibit D-10 in evidence. 

“Mr. Connor: No objection. 

“Mr. Baum: I offer Defendant’s Exhibit D-ll in evi¬ 


dence. 






“Mr. Connor: No objection. 

“Mr. Baum: I show the witness Defendant's Exhibit 
D-12 consisting of a copy of a letter to the registration 
office for foreign liabilities dated December 11, 1931, to¬ 
gether with a completed form and a supplement thereto 
bearing the same date and ask him to read it. 


“Q. Is Defendant’s Exhibit D-12 a copy of a letter and 
an accompanying report which you sent to the regie- 
102 tration office for foreign liabilities! 

“A. Yes. 


“Mr. Connor: I concede that Defendant’s Exhibit D-12 
is a copy of the documents submitted to the registration 
office for foreign liabilities.” 


Mr. Baum: Mr. Gallagher, are you now willing to con¬ 
cede all the documents up through 23!—And we will stop 
reading it 

Mr. Gallagher: Surely, we are. 

Mr. Baum: I offer Defendant’s Exhibits 12 through 23, 
as having been conceded by the plaintiffs. 

(The documents heretofore identified as Defendant’s 
Exhibits 12 through 23 were accordingly received in evi¬ 
dence.) 

• • * •• 

Mr. Baum: And I will therefore skip and begin reading 
at the top of page 68, line 3: 


“Mr. Baum: Mr. von Opel, I show you Defendant’s Ex¬ 
hibit D-13 and ask you to read it 


“Q. Mr. von Opel, in that letter, Defendant’s Exhibit 
D-13, you state that your son attached your Swiss account 
in order to protect himself, do you not! . 

“A. Yes. 
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“Q. But yon had given yonr son on October 5,1931, you 
say, 600 Opel shares, had you not! 

“A. Yes, 

103 “Q. Then why did your son need the 3,500,000 
Swiss francs to protect himself? 

“ A. I do not know what kind of a transaction of my son 
that was. 

“Mr. Baum: I show the witness. Defendant’s Exhibit 
D-17 and ask him whether his son attached his Swiss bank 
account. 

“A. Something was involved and some sort of bank 
transaction. 

“Q. According to Defendant’s Exhib it D-10 the applica¬ 
tion for a license to release the Swiss bank account was 
denied on March 21,1932, was it not? 

“A. They have rejected that 

“Q. Now you testified a short while ago, Mr. von Opel, 
that you made a gift of the 600 shares of Opel stock to 
your son because the 3,500,000 Swiss francs had to be 
brought back to Germany, did you not? 

“A. I do not recall whether it is true or not 
“Q. You said before that because you had to bring the 
money back you conceived the idea of a gift of the shares 
to your son, did you not? 

“A. I must think about the matter. It happened a long 
time ago. I cannot state that so precisely.” 

Mr. Baum (continuing): Now resuming on the next page: 

“By Mr. Baum: 

104 “Q. Mr. von Opel, will you tell us in your own 
words the reasons why you claim you made a gift of 

the 600 shares of Opel stock to your son Fritz? 


"A. He was supposed to build himself a new livelihood 
after I had sold his livelihood in Germany to the Amer¬ 
icans. 

“Mr. Baum: I have asked to have marked as Defendant’s 
Exhibit D-24 a memorandum to the files entitled ‘Personal 
considerations concerning the gift’. 

“I show the witness Defendant’s Exhibit D-24 and ask 
him to read it. 

“Q. Is this exhibit, Defendant’s Exhibit D-24, a copy of 
a memorandum which you wrote on September 19, 1933! 

“A. Yes.” 

Mr. Baum: I offer Defendant’s Exhibit 24 in evidence. 

(The document identified as Defendant’s Exhibit No. 24 
was received in evidence.) 

Mr. Baum (Resuming reading): 

“Mr. von Opel, I call your attention to the fact that this 
memorandum states that the gift was made above all to 
avoid an increase in the inheritance tax, is that not correct! 

“A. If one makes a gift one considers why one 
105 makes a gif t. 

“Q. Who originally suggested the idea of a gift, 
you or your son Fritz! . 

“A. The idea of a gift originated with me since my son 
could not make a gift 

“Q. Did your son ask you to make a gift to him! 

“A. He did not ask me, I did that of my own accord. 

“Q. Mr. von Opel, I call your attention to Plaintiff’s Ex¬ 
hibit 24 which states in the second paragraph that your son 
came to you and suggested the idea of a gift! 

“A. I remember that my son came to me and that we 
discussed the matter and then Mr. Hachenburg said .it 
could be done by way of a gift 

“Q. Mr. von Opel, I show you Plaintiff’s Exhibit 5, a 
copy of the purported gift agreement and ask you when 
that was executed! 
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“A. It was signed in accordance with the date. 

“Q. And where was it signed? 

“A. As far as I can remember I signed in Ruesselsheim. 

*Q. In your office or in your home? 

“A. In my office for at that time I no longer resided in 
Ruesselsheim. 

“Q. And when did your wife and your son sign the 

106 agreement? 

“A. I assume that my son signed at the same 
moment that I signed. 

“Q. Were any other people present besides yourself, 
your son and your wife when you signed? 

“A. I cannot say that any more. 

“Q. Was the original of that exhibit shown to any gov¬ 
ernment officials? 

“A. I believe that the document was submitted to the 
foreign exchange authorities or to the prosecuting au¬ 
thorities. 

“Q. Did they keep the original or did they give it back 
to you? 

“A. I cannot remember that I have been looking for 
the original and was unable to find it. 

“Q. Was your home or your office in any way damaged 
during the war? 

“ A. Not very much. Somewhat 

*Q. Were either of them hit by bombs? 

“A. My house here was hit by a dud. 

“Q. Did you lose any of your personal papers as a re¬ 
sult of the war? 

“A. Not as a result of the war but because of the fact that 
the Opel firm left me so little time to vacate my office some 
of the files disappeared. 

“Q. You had a day to vacate your office, did you 

107 not? 

“A. A day. 



“Q. And you took your papers with you when you left 
your office, did you notf 

“A. Some of the papers were burned which came from 
my office which I had had for forty years. Some I dragged 
to a neighboring house and some I took along. 

“Q. Who burned the papers! 

“A. My secretary. 

“Q. Which secretary! 

“A. Either Miss Muehleberger or Miss Esklony. 

a Q. Were those papers burned at your instructions! 

“A. Yes, upon my instructions. 

“Q. Is it possible that the original of Plaintiff’s Exhibit 
#5 was burned! 

“A. That may have been possible. 

“Q. Did your daughter Elinor ever see the original or a 
copy of Plaintiff’s Exhibit #5! 

“A. I cannot say that. She had nothing to do with it. 

“Q. Was the original of Plaintiff’s Exhibit #5 ever 
shown to anyone else other than your own family and the 
foreign exchange authorities! 

“A. I had no interest in showing it to others but I do not 
know. 

108 “Mr. Baum: I ask to have marked as Defendant’s 
Exhibit D-25 a letter from Fritz von Opel to his 
father, dated December 21, 1936. And I show the letter to 
the witness and ask him to read it. 

“Q. Is this a letter which you received from your son . 
Fritz! 

“A. Yes.” 

Mr. Baum: I offer Defendant’s Exhibit 25 in evidence. 

(The letter was marked as Defendant’s Exhibit No. 25 
and 25-A for identification, and received in evidence.) 
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Mr. Baum: I will now skip down that page to where I 
ask to have marked Defendant’s Exhibit 27— 

“I ask to have marked as Defendant’s Exhibit 26”— 
formerly 27—“a letter from Mr. Wilhelm von Opel to his 
son Fritz, dated September 21, 1933.” That should be 26 
and 26-A. 

(The letter was accordingly marked for identification as 
Defendant’s Exhibit 26 and 26-A.) 

“I show the witness Defendant’s Exhibit 26”—formerly 
27—“and ask him to read it. 

“Q. Is this a letter which you sent to your son? 

“A. Yes.” 

Mr. Baum: I offer Defendant’s Exhibit 26 in evi- 
109 dence. 

(The letter, heretofore identified as Defendant’s 
Exhibit 26, was received in evidence.) 

(The following question and answer were then read): 

“In this letter, Mr. von Opel, you requested information 
from your son concerning the details of the transactions 
in America, did you not? 

“A. I had no business asking for these details but the 
curiosity of a father induced me to write the letter.” 

Mr. Baum: I now skip— 

Mr. Gallagher: Your Honor, we ask that the next ques¬ 
tion be read in, to show why he asked. 

Mr. Baum: We will be glad to read it— 

“Q. Didn’t you ask for those details because you were 
being investigated by the foreign exchange control au¬ 
thorities? 


“A. That very likely had something to do with it” 

Mr. Baum: I will skip the next question, since that letter 
is now in, and I will continue reading at the second line of 
page 73: 

“Mr. von Opel, I show you Plaintiffs Exhibit 8, the draft 
of an agreement prepared by Mr. Hachenburg. 

“And now I show you, Mr. von Opel, Plaintiffs Exhi bit 
24 and call your attention especially to the last sentence to 
to that exhibit The last sentence says that the gift 
110 was carried through in accordance with the Hachen¬ 
burg draft does it not? 

“A. The Hachenburg draft was modified somewhat by 
Wronker-Flatow. 

“Q. The Hachenburg draft which I just showed you, 
provides for a holding company, does it not? 

“A. So far as I can remember, yes. 

“Q. But in Plaintiffs Exhibit 5 there is no mention of 
a holding company? 

“A. No. 

“Mr. Baum: I show the witness now Defendant’s Exhibit 
D-8, the affidavit of Fritz von Opel, dated June 7, 1935, 
and ask to have translated to him the first full paragraph 
on page four of the affidavit” 

Mr. Baum: That is now—it appears at folio 138 of the 
record on appeal. 

(The reading from the deposition was resumed as fol¬ 
lows): 

“Q. That affidavit of your son Fritz says that he orally 
agreed with you that the shares would be put in a holding 
company, does it not? 

“A. Yes. 

“Q. Is that statement true? 
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“A. My son in his impulsive nature, upon the execution 
told me things that he was going to do with the 

111 shares. 

“Q. Whose idea was it to include a provision for 
a ‘Niessbrauch’ in Plaintiffs Exhibit 5? 

“A. Unfortunately, it was my idea to insert the ‘Niess- 
brauch’ but it was interpreted differently than it was in¬ 
tended. This was intended to be a security so that he should 
support me if I lost everything. 

“Q. When you executed Plaintiffs Exhibit 5 you wanted 
the ‘Niessbrauch’ provision in it did you not? 

“A. Yes. 

“Q. At the time the agreement was executed you thought 
it was important to have a ‘Niessbrauch’, did you not? 

“A. I considered it important as a safeguard for me in 
my old age. 

“Q. Would you have made the gift to your son if there 
had been no ‘Niessbrauch’ provision in the agreement” ? 

“Al. I would not have signed the agreement if there has 
not been a protection for me in it 

“Q. Now you testified that the ‘Niessbrauch’ was in¬ 
cluded in the agreement so that your son could support you 
in the event you lost everything, did you not? 

“A. Yes. 

U Q. Where in Plaintiffs Exhibit 5 does it say that you 
were to have a < Niessbrauch , so that your son should 

112 support you if you lost everything? 

“A. That is not stated here. 

“Q. In this agreement, Plaintiffs Exhibit 5, it is pro¬ 
vided that your son is to receive 20% of the income, is that 
correct? 

“A. It says so there. 

“Q. I show you now Plaintiffs Exhibit 8, the Hachen- 
burg draft of the agreement and ask you whether or not it 
is provided that you should receive 75% of the income? 

“A. As I just read quickly, that is what is stated therein. 
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*Q. Why was your share of the income changed from 
75% to 80% when the agreement was executed! 

“A. For the reason that we wanted to have more.” 

Mr. Baum: I desire to skip, now, to the top of page 77. 

Mr. Gallagher: We ask that it be read in, Tour Honor. 
We ask that that portion be read in. 

Mr. Baum: I will read it, then— 

“Q. Mr. von Opel, you testified that you knew Dr. Frank- 
enburg only socially, is that correct! 

“A. Socially, well we did not discuss girls only, we also 
talked about business matters. 

U Q. Did you ever employ Dr. Frankenburg as your agent 
or representative! 

113 “A. I often asked his advice but I never paid him 

for it I do not recall that he ever requested any¬ 
thing for it 

“Q. Did he ever act on your behalf whether he was paid 
or not! 

“A. He was employed by Adler and Company and we 
may have transacted some business because of his connec¬ 
tion with that firm. 

“Mr. Baum: I ask to have translated to the witness the 
first four sentences of paragraph 9 of Defendants Exhibit 
D-8, the affidavit of Fritz von Opel of June 7, 1935. 

U Q. Did you suggest to your son that Dr. Frankenburg 
should become Managing Director of the holding company! 

“A. No. 

“Q. Well then, is the statement made by your son Fritz 
not correct! 

“A. After I made the gift of the shares to my son, he 
talked to me about it now and then but I said I didn’t care, 
it was all the same to me. 



“Mr. Baum: I now ask to have translated to the witness 
the first two sentences of paragraph fifteen of Defendant’s 
Exhibit D-8, the affidavit of Fritz von Opel, dated June 7, 
1935. 

114 “Q. Is the statement that the key to the deposit 

was held by Dr. Frankenburg as your agent and 
representative true? 

“A. I have nothing to do with the key. 

“Q. Was Dr. Frankenburg vour agent or representative 
for the purpose of safeguarding your ‘Niessbrauch’? 

“A. No. 

“Q. Then would you say that the statement made by your 
son Fritz is not true? 

“A. I do not wish to say. That may be an agreement 
between my son and Dr. Frankenburg in my interest. 

“Q. Mr. von Opel, do you know a Mr. Theodore Hof- 
facker? 

“A. I do not know him but the name sounds familiar to 
me as if I had heard it before. 

“Q. As far as you can remember, did you ever have any 
business dealings with Mr. Hoff acker? 

“A. No. 

“Q. Mr. von Opel, did you ever give any instructions to 
your son or anyone else concerning what should be done 
with the shares of stock of the Spur Distributing Company? 

"A. I hear that name for the first time today.” 

The Court: Excuse me just a moment I will have to 
take a brief recess here for about 5 minutes. 

(Following the recess): 

The Court: Gentlemen, I am sorry our 5 minutes stretched 
out as it did, but I had an important conference with Judge 
Morris which took some time. 

All right, Mr. Baum. 
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Mr. Baum: We were at the top of page 77— 

“Mr. von Opel, in Plaintiff’s Exhibit 5, in the first para¬ 
graph the agreement reads that it is your desire to pre¬ 
serve the shares in the male line of the family, is that not 
correct! 

“A. Yes. 

“Q. What did you mean by that! 

“A. That my son and my children shall be connected 
with the Adam Opel firm which my father established and 
developed into a great enterprise. 

“Q. But on October 5,1931, you knew that General Motors 
had the right under their agreement, which is Plaintiff’s 
Exhibit 3, to buy the shares any time up until 1934, did you 
not! 

“A. Yes, as it is written in the agreement 

“Q. And this agreement, Plaintiff’s Exhibit 5, itself 
recognizes the possibility of such a sale by providing the 
‘Niessbrauch’ will attach to that property substituted for 
the shares, does it not! 

“A. That is written here. 

116 “Then at the time you say this agreement was 
executed you knew that it was possible that your son 
would not keep any interest in the firm, did you not! 

“A. It was not clear that he would sell. 

“Q. But General Motors could buy the shares whether he 
wanted to sell or not, couldn’t they! 

“A. We had an agreement with General Motors, yes. 

“Q. If you yourself had sold the shares to General 
Motors for dollars what would you have had to do with the 
dollars! 

“A. If I would have sold them I would have to report 
them to the authorities. 

“Q. And under the law in 1931 you would have had to 
deliver the dollars to the Reichsbank for marks, would you 
not! 
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“A. Yes.” 

Mr. Baum: I will now skip to line 4 on page 79: 

“Mr. Baum: I ask to have marked as Defendant’s Exhibit 
27—formerly 28—a hand-written copy of a telegram ad¬ 
dressed to the Prussian Minister of Justice, Berlin, and 
bearing the notation ‘Dispatched about May 17, 1934’. 

“I ask the witness to read Defendant’s Exhibit 27, former¬ 
ly 28. 

“Q. Is that your handwriting on Defendant’s Ex- 
117 hibit 27? 

“A. No, no. 

“Q. Is this a copy of a telegram which you sent to the 
Minister of Justice in Berlin? 

“A. Yes.” 

Mr. Baum: I offer Defendant’s Exhibit 27 in evidence. 

(The copy of telegram was accordingly received in evi¬ 
dence as Defendant’s Exhibit 27.) 

(The reading from the deposition resumed): 

“In this telegram, Mr. von Opel, the statement is made: 
‘My son’s capital is working for Germany since return was 
always a matter of course for us. I shall cause my son to 
advise you how long it will take to wind up his American 
investments for the purpose of returning them’. Is that 
not correct? 

“A. I had to send off this telegram for political reasons. 

“Q. What did you mean your son’s capital is working 
for Germany? 

“A. If it increases over there it really works also for 
Germany since my son is a German. 

“Q. But your son was no longer a resident of Germany 
after 1929, was he? 
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“Q. You said you sent this telegram for political 
reasons, what did you mean by that statement? 

“A. The government was always after me to return these 
assets which did not belong to me any more and for political 
considerations I had to send off this telegram. 

“Q. Mr. von Opel, were you a member of the Nazi party? 

“A. Yes. 

U Q. When did you join the Nazi party? 

“A. I joined around July 20, 1933, but my membership 
dated back to April 1,1933. 

. “Q. Were you a contributing member of the SS? 

“A- Yes. 

“Q. And how much was your contribution per month to 
the SS? 

“A. So far as I can remember, one hundred marks. 

“Q. Do you recall having been appointed by Adolph 
Hitler to the National Academy for German law? 

“A. Yes. 

“Q. When? 

U A. I do not know when it was but about 1934 or so. 

“Q. How many people were members of the Academy for 
German law? 

“A. I have no idea. 

“Q. Did you know Adolph Hitler, personally? 
119 “A. I met him on an exhibition stand when he 

visited an automobile exhibition. 

“Q. And did you have your picture taken with him at 
that time? 

“A. I believe yes.” 

Mr. Baum: I will now skip to the middle of page 81, to the 
question reading “On the occasion of your 70th birthday”— 

“Q. On the occasion of your 70th birthday did you re¬ 
ceive a medal from Adolph Hitler? 
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“A. On my 70th birthday they wanted to confer upon me 
the golden party insignia but I refused that and I stated 
my wish that instead they give me the cross of merit in 
recognition of the services rendered by the motor car fac¬ 
tory. 

“Q. And did you at that time receive a personal telegram 
from Adolph Hitler! 

“A. Yes. 

“Q. Mr. von Opel, in 1933 did you have printed in a news¬ 
paper a call upon the people to vote for Adolph Hitler in 
March 1933! 

“A. There was a call by the German industrialists which 
I also signed.” 

Mr. Baum: That is all the cross-examination which I de¬ 
sire to read, Your Honor. 

(Mr. Laufer accordingly returned to the trial table 
120 from the witness stand.) 

The Court: What is this Niessbrauch! What is the 
definition of that! 

Mr. Burling: That is what I referred to yesterday, Your 
Honor, as a usufruct. 

The Court: That is what I thought, but I wanted to make 
sure. I understood you were to have some testimony about 
it later, but I wanted to identify the word. 

Mr. Burling: Yes, sir. 

Mr. Gallagher: That is correct, Your Honor. 

Page 32. 

Mr. Ingoldsby (having assumed the witness stand): Just 
a minute. This is numbered differently. What are you 
starting with! 

Mr. Gallagher (reading from deposition): This is— 
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“Wilhklmine Debn nee Uebel, a witness, who, having 
been first dnly sworn was examined and testified as follows: 

Direct Examination 
“By Mr. Connor: 

“Q. Mrs. Dera will you give your full name for the rec¬ 
ord? 

“A. Wilhelmine Dera. 

“Q. What was your full maiden name? 

“A. Wilhelmine Uebel. 

121 “Q. Where do you live, Mrs. Dera? 

“A. In Frankfurt. 

“Q. Do you know Wilhelm von Opel? 

“A. Since July 1, 1918. 

“Q. Were you ever employed by him? 

“A. 13 years. 

“Q. During what period? 

“A. July 1, 1918 to June 30, 1923 and then from March 
1, 1927 to December 31, 1934. 

“Q. And in what capacity were you employed? 

“A. Private secretary. 

“Q. Were you his first secretary during that period? 

“A. Yes, I was the first secretary during this period.” 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
Exhibit 25-A the property tax return of Wilhelm von Opel 
for 1931. 

(The document was accordingly marked for identifica¬ 
tion as Plaintiff’s Exhibit 25-A.) 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
Exhibit 25-B an amendment to exhibit 25-A. 

(The amendment was marked for identification as 
Plaintiff’s Exhibit 25-B.) 


168 


122 Mr. Gallagher: I will ask to have marked as 
Plaintiff’s Exhibit 25-C a document entitled “ZU 

IV: SONSTIGES VERMOEGEN.” This is 25-C, now 
(handing to the Deputy Clerk). 

(The document was marked for identification as Plain¬ 
tiff’s Exhibit 25-C.) 

(The reading from the deposition was resumed, Mr. 
Gallagher reading the questions and Mr. Ingoldsby the 
answers): 

“I will ask you if you prepared this property tax return, 
Exhibit 25-A? 

“Mrs. Dern: Yes. 

“Q. Have you prepared that under the direction of Mr. 
Wilhelm von Opel? 

“A. I prepared the return, then I submitted it to Mr. 
Wilhelm von Opel who approved the statement prepared 
by me. 

“Q. Did Mr. von Opel sign the original of this? 

“A. Probably. I only signed once a tax return when 
Mr. von Opel was on a world trip. Every other return 
has been signed by himself. 

“Q. Do you know whether the original of this one was 
signed by him? 

“A. I am unable to answer this definitely yes or no since 
a long time has gone. 

“Q. Well you just stated that you only signed one 

123 return and he signed all the rest of them. Did you 
mean by that that he signed this one also? 

“A. I don’t know. 

“Q. Was this a copy of the return which was sent to 
the tax office by Mr. von Opel in the year 1931? 

“A. Yes, absolutely. 

“Q. I will ask you if this is an amendment to Exhibit 
25-A which was also filed with the proper tax authorities? 
“A. Yes. 
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“Q. And this is an amendment to the tax return which 
is Exhibit 25-A, is that correct? 

“A. Yes. 

“Q. I will ask you if you can tell us what Exhibit 25-C 
is? 

“A. That is a statement to the number of the property 
tax return referred to in this statement. 

“Q. I will call your attention to the figure 3,710,566.— 
R. M. at the bottom of page 2 of Exhibit 25-A and to the 
same figure at the bottom of Exhibit 25-C and ask you 
if those two figures represent the same item? 

“A. Yes. 

“Q. Do you know whether Exhibit 25-C was filed with 
the tax authorities? 

“A. Today I can’t say any more whether it has 
124 been sent but I can say that the figure in the tax 
return itself has been taken from this sheet, if the 
original from this sheet is not any more in the files of 
Mr. von Opel, then it has been submitted to the tax office. 

“Mr. Connor: May it be understood that these docu¬ 
ments are papers from Mr. von Opel’s files and he would 
like the privilege of substituting copies. 

“Mr. Baum agreed to this.” 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
Exhibit 26 the property tax assessment of Wilhelm von 
Opel as of January 1, 1931, which is dated August 2, 1932. 

(The property tax assessment was marked for identi¬ 
fication as Plaintiff’s Exhibit 26.) 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
Exhibit 27 amended property tax assessment of Wilhelm 
von Opel as of January 1, 1931, which is dated the 25th 
of November, 1932. 
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. (The amended property tax assessment was accordingly 
marked for identification as Plaintiffs Exhibit 27.) 

Mr. Gallagher: I ask to have marked as Plaintiffs Ex¬ 
hibit 28 amended property tax assessment of Wilhelm von 
Opel as of January 1, 1931, which is dated June 23, 1934. 

(The document was marked for identification as Plain¬ 
tiffs Exhibit 28.) 

125 (The reading from deposition resumed): 

“I will now ask you whether those documents are 
assessments served upon Wilhelm von Opel and his wife 
on the basis of his 1931 property tax return, Plaintiffs 
Exhibit 25? 

“A. Yes. 

“Mr. Connor: It is understood that for all these papers 
taken from the files of Mr. von Opel, photostatic copies 
may be substituted. 

“Mr. Baum: Yes.” 

Mr. Gallagher: I will ask to have marked as Plaintiffs 
Exhibit 29 a document entitled “ANZEIGE AUF GRUND 
DES VOLKSVERRATGESETZES”—“Report under 
the statute against National treason”—and dated October 
27, 1933. 

(The document was accordingly marked for identifica¬ 
tion as Plaintiff’s Exhibit No. 29.) 

Mr. Gallagher: I will ask to have marked as Plaintiffs 
E xhibit 29-A, a document consisting of seven pages, at¬ 
tached to Plaintiffs Exhibit 29. 

(The seven-page document was accordingly marked for 
identification as Plaintiffs Exhibit 29-A.) 
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(The reading from deposition resumed): 

“Q. Did you prepare Plaintiffs Exhibit 29, Mrs. 

126 Dern ? 

“A. Yes. 

“Q. And was that signed by Wilhelm von Opel? 

“A. Yes. 

“Q. And was that submitted to the Finanzamt at Wies¬ 
baden? (Revenue office) 

“A. Yes. 

“Q. I will ask you whether Plaintiff’s Exhibit 29-A was 
signed by Wilhelm von Opel? 

“A. Yes. 

U Q. And was Plaintiff’s Exhibit 29-A submitted with 
Plaintiff’s Exhibit 29 at Wiesbaden? 

“A. It cannot be otherwise. 

“Q. Would your answer be ‘yes’ that it was! 

“A. Yes. 

“Q. You were familiar with Mr. Wilhelm von Opel’s 
business affairs, were you not? 

“A. Yes. 

“Q. And were you familiar with the facts which are 
contained in Plaintiff’s Exhibit 29 and 29-A? 

“A. Yes. 

“Q. And are the statements contained in Plaintiff’s Ex¬ 
hibits 29 and 29-A accurate statements? 

“A. Yes. 

Mr. Gallagher: I now offer these in evidence. 

(The documents heretofore identified as Plain- 

127 tiff’s Exhibits 25 through 29-A were accordingly 
received in evidence.) 

(The reading from the deposition was resumed as fol¬ 
lows : 1 
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“I will go back a moment to this return marked Plain¬ 
tiffs Exhibits 25, 25-A and 25-B and I will ask you if from 
your familiarity with Mr. von OpePs business affairs, the 
statements contained in those exhibits are true to the best 
of your knowledge and belief! 

“A. Yes, absolutely. 

“Q. During any part of the time that you were secre¬ 
tary to Wilhelm von Opel, do you know of any demand 
that was made upon Fritz von Opel, the son, for any 
income from the property which was given to Fritz as 
a gift! 

“A. No, I do not know anything of any incoming money 
from Fritz von Opel. 

“Q. Did you ever know of any demand or request made 
by the father upon the son for any income from the prop¬ 
erty which he gave him as a gift! 

“A. No. 

“Q. Did you know of any income or any payments ever 
having been made by a company called Uebersee Finanz 
Korporation to Mr. Wilhelm von Opel! 

“A. No. 

“Q. Did you ever know of any income from a company 
called Spur Distributing Company! 

128 “A. No. 

“Q. Did you ever know of any income to Wilhelm 
von Opel from a company called Harvard Brewing Com¬ 
pany! 

“A. No. 

“Q. Did you ever know of any income coming to Mr. 
von Opel from Amerlogene, Inc.! 

“A. No. 

“Q. I will call your attention to the bottom paragraph 
on page six of Exhibit 29-A and ask you if you can explain 
that paragraph, Mrs. Dern! 

“A. Today I do not know any more exactly what that 
means bufr it has something to do with the gift contract. 

“Q. Did any of Mr. von OpePs books reflect what that 
was! 
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“A. No, I do not believe. 

“Q. Do you have any recollection of the size of the 
amounts referred to there! 

“A. No. 

“Q. Are Mr. von Opel’s books for that period available 
at this time do you know! 

“A. Since 1935 I had nothing to do with Mr. Wilhelm 
von Opel. I do not know. 

“Q. If the amounts referred to in that paragraph were 
other than small amounts, would you know about it, Mrs. 
Dern! 

129 “A. Perhaps. It is hard to say. 

“Q. Well, you state that according to your knowl¬ 
edge and understanding that no payments had ever been 
made to Mr. von Opel out of the property which he had 
given to his son Fritz, is that correct! 

“A. I don’t know of any payment. Nothing came. 

“Q. Nothing came to the office, is that correct! 

“A. Yes. 

“Q. Did you ever hear of the son making a small ad¬ 
vance to the father when the father was on a shooting 
trip to Austria or Hungary! 

“A. I don’t remember. 

“Q. Did you ever hear of an advance being made by 
the son to the father when he was on a world trip some 
time in the 1930’s! 

“A. No, I didn’t hear of that. 

“Q. I will call your attention to the fact that Wilhelm 
von Opel has heretofore testified that he has had two or 
three advances from his son. 

"A. That might be outside of my knowledge. 

“Q. And that these advances were made when on one 
occasion the old gentleman was on a hunting trip in 
Austria and on a world trip and on a third occasion. Is 
it possible that that reference in the paragraph at the 
bottom of page six was to those advances that 

130 Wilhelm von Opel testified about! 

“A. Absolutely possible. 
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“Q. When you said paragraph six had something to do 
with the gift, what did you mean by that? 

“A. When I made my statement I had in mind that the 
statement has been made in relation to paragraph six. 
This paragraph six relates to the gift agreement. I do 
not know any more today what the substance of the state¬ 
ment means. 

“Q. Then do I understand correctly that in paragraph 
six you had no intent to state that any income had come 
from Fritz von Opel from the property which was given 
in the gift? 

“A. I don’t know of any income given to Wilhelm von 
Opel from this property. 

“Mr. Connor: Will you read the last paragraph on page 
six of Plaintiff’s exhibit 29-A out loud for the record? 

“A. ‘I advanced occasionally amounts for my son. These 
advances have been repaid to me by my son. I only men¬ 
tioned that to my protection because eventually a claim 
against my son as of 1933 might be seen therein.’ 

“Q. Does that paragraph mean that the father owed 
nothing to the son and the son owed nothing to the father? 

“A. That means that the father advanced money 
131 for the son which the son repaid again the father. 

“Mr. Connor: I have asked the witness to read 
Plaintiff’s Exhibit 7, being the letter dated October 3, 
1931 from Dr. Max Hachenburg. 

“I will also ask the witness to take a look at Plaintiff’s 
Exhibit 5, the gift agreement. 

“Q. Do you remember when this letter from Dr. Hachen¬ 
burg was received by Mr. von Opel? 

“A. Yes. 

“Q. And do you remember the gift agreement which 
was drawn, a copy of which is Plaintiff’s exhibit 5? 

“A. Yes, I typed it. 
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“Q. By examining these two documents, can you tell 
when the gift agreement was drawn and signed? 

“A. Yes, the date of Hachenburg’s letter is obviously 
correct and the date of the gift contract is certainly cor¬ 
rect too. 

“Q. So that the gift agreement was executed on the 5th 
of October, 1931? 

“A. Certainly on the date which is written on the docu¬ 
ment. 

“Q. And where did you type this gift agreement? 

“A. In my office in Ruesselsheim. 

“Q. Do vou know Wronker-Flatow? 

“A. Yes. 

132 “Q. Was he there at the time the gift agreement 

was executed? 

“A. Yes.” 

(Mr. Laufer having replaced Mr. Ingoldsbv on the wit¬ 
ness stand, and Mr. Baum now reading the questions): 

“Cross Examination 

“The Witness: Mrs. Dern further testified as follows: 
“By Mr. Baum: 

“Q. Mrs. Dern, where do you live in Frankfurt? 

“A. In Eisernhand 38. 

“Q. How long have you lived there? 

“A. Since March 1944. 

“Q. When did your employment with Mr. von Opel ter¬ 
minate? 

“A. December 31, 1934. 

“Q. Did you take care of Mr. von OpeFs personal affairs 
as well as his business affairs? 

“A. Yes, both. 

“Q. You testified that the gift agreement, Plaintiff’s 
exhibit 5 was executed on the 5th of October, 1931. Who 
else was present when that gift agreement was executed? 
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“A. I cannot say precisely. I wrote the agreement. 

“Q. But you know that Dr. Wronker-Flatow was 

133 there? 

“A. By all means. 

“Q. And Mr. von Opel and Mrs. von Opel and Fritz 
von Opel signed the agreement in your presence on that 
day? 

“A. I was not present when the agreement was signed. 

“Q. Then you were only present when it was typed on 
the machine, is that correct? 

“A. Yes. 

“Q. And you typed the date the 5th of October 1931 on 
it, did you not? 

“A. On the day when I wrote it, yes. 

“Q. But you don’t know on what date it was signed, do 
you? 

“A. I must think about it how it was. I cannot say for 
certain, I was not present. 

“Q. When Mr. Connor asked you when the agreement 
was executed you said it was October 5, 1931, are you 
now saying that was not correct? 

“A. He did not ask w’hen the agreement was signed, he 
asked when the agreement was typed. 

“Q. So that when you said it was made on October 5 
you only meant it was typed on October 5? 

“A. Yes. 

“Q. And you have no idea of when it was signed? 

134 “A. I believe for certain on the same day. 

“Q. How do you know it was signed on that day? * 

“A. I do not know it but I believe it was. 

“Q. I ask the witness to read Plaintiff’s exhibit 8, the 
Hachenburg draft of the gift agreement. Now I’ll ask the 
witness, have you ever seen the document which I have 
shown you? 

“A. At that time, yes. 

“Q. Did you use this document in typing the gift agree¬ 
ment, Plaintiff’s exhibit 5? 
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“A. I do not recall any more. 

“Q. What did yon use in typing Plaintiff’s exhibit 5? 

“A. I do not remember any more. It may have been a 
dictation by Wronker-Flatow. I do not remember.” 

Mr. Baum: I will now skip to the top of page 43, the 
following page. 

Mr. Gallagher: Just a moment, please. 

Mr. Baum: Surely— 

“Q. After you typed the original of Plaintiff’s Exhibit 
5, what did you do with it? 

“A. I have taken it to Mr. von Opel to his room. 

“Q. And you never saw it signed? 

“A. I saw it later but I do not remember if I saw it on 
the same day. 

135 “Q. And do you know of your own knowledge when 

this agreement was actually signed by Wilhelm 
von Opel, Fritz von Opel and Marta von Opel? 

“A. I was not present but I can assume that it was on 
the same day because Mr. Wilhelm von Opel wanted the 
typing to be done. 

“Mr. Batim: I ask Mr. Laufer (interpreter) to explain 
to the witness that the question asks whether she of her 
own knowledge knew and not what she can assume. 

“A. I cannot say it when I was not present when it was 
signed.” 

Mr. Baum: That is all of the cross-examination, Your 
Honor. 

(Mr. Laufer having returned to the trial table, and Mr. 
Ingoldsby having replaced him in the witness chair, to 
read the answers): 
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Mr. Gallagher: On page 136— 

“Redirect Examination, Mrs . Dern 

“I ask to have marked as Plaintiffs exhibit 5-A another 
copy of the gift agreement headed: ‘Ruesselsheim, den 5. 
Oktober 1931’. (Ruesselsheim, dated 5 October 1931.)” 
Now— 

“We have asked yon to come here from Frankfurt 

136 again today, Mrs. Dern, to have yon identify docu¬ 
ments which were not shown to yon the other day. I 

will hand yon Plaintiffs exhibit 5-A and ask yon to look it 
over. I will direct your attention particularly to the hand¬ 
writing on the first page thereof opposite the word ‘ab- 
schrift’. Whose handwriting is that? 

“A. Mine. 

“Q. By reference to that handwriting, can yon now tell 
ns whether Plaintiffs exhibit 5-A was unquestionably a 
copy of the original gift agreement? 

“A. Yes. 

“Q. Have yon seen that document, Plaintiffs exhibit 
5-A at any time since yon left the employ of Wilhelm von 
Opel? 

“A. No. I see it for the first time today. 

“Q. And by that answer yon mean that today is the first 
time that yon have seen this document since yon left the 
employ of Wilhelm von Opel? 

“A. Yes. 

“Mr. Connor: I offer Plaintiffs exhibit 5-A in evidence. 

“Q. I will show yon Plaintiffs exhibit 45 and ask yon if 
that document was sent on behalf of Wilhelm von Opel to 
the Finanzamt Wiesbaden on or about January 2, 

137 1932? 

“A. I must assume that for sure. I did not type 
it myself. 







“Q. I will show you Plaintiff s Exhibit 38 and 
if that is the preliminary tax assessment served upon 
helm von Opel by the Finanzamt Wiesbaden? 

“A. Yes. 

“Q. I will show’ you Plaintiffs Exhibit 39 and ask 
if that is a copy of the reply sent to the Finanzamt Wies¬ 
baden in response to Plaintiffs Exhibit 38? 

“A. Yes. 

“Q. I will show you Plaintiffs Exhibit 40 and ask 
if that is the further tax assessment served upon 
von Opel by the Finanzamt Wiesbaden? 

“A. Yes. 

“Q. I will show you the envelope, Plaintiffs Exhibit 40-A 
and ask you if that was the envelope in which Plaintiffs 
Exhibit 40 was sent to Wilhelm von Opel? 

“A Certainly. 

“Q. I will show you Plaintiffs Exhibit 41 and ask 
if that is a copy of a letter which was sent to Wilhelm von 
Opel’s office by Dr. Faust purporting to be a copy of a 

ter which Dr. Faust had sent to the Finanzamt at 
138 Wiesbaden? 

“A That is certainly the case, it cannot be dif 

ferent 

“Q. I have asked you to examine every page 
Plaintiffs Exhibit 42 and now I ask you if you have ex¬ 
amined every page in Plaintiffs Exhibit 42? . 

“A. Yes. 

“Q. And who made the entries on all of the pages 
that book? 

“A. I made all the entries. There are some insignifica 
notes in the books written by someone else. These 
have been made after I left. 

“Q. I will ask you if there are any pages in 
which refer to any business transactions of 
Opel and Fritz von Opel? 

“A There is one Opel shares page in the book. 



“Q. I will show you Plaintiffs Exhibit 42-A and ask you 
if that is the page you refer tot 

“A. Yes. 

“Q. And is that the only page in Plaintiffs Exhibit 42 
which refers to any business transactions involving Fritz 
von Opel! 

“A. The only one. 

“Q. Is this book a complete record of the investments, 
that is bonds and securities, of Wilhelm von Opel covering 
the period from January 1, 1930 up until the time 

139 you left the employ of Wilhelm von Opel? 

“A. Yes. 

“Q. I call your attention to the fact that on the back 
cover of this book there appear the dates from January 1, 
1930 until December 31, 1935 and also call your attention 
to the fact that you left Wilhelm von OpePs employ on De¬ 
cember 31, 1934. I ask you to explain that notation on 
the cover of the book. 

“A. I began this book on January 1, 1930. Before this 
time there was only very sketchy bookkeeping of the invest¬ 
ments. Why the final date on the book shows the note to 
December 31,1935,1 do not know. I do not know whether 
they began a new book of similar type or not at that time. 

“Q. But all the entries in the books except for a few in¬ 
significant notations were made by you, were they not? 

“A. Yes.” 

(During the reading from the deposition, just preceding, 
the documents referred to were marked accordingly as 
Plaintiffs Exhibits 45, 38, 39, 40, 40-A, 41, 42, 42-A.) 

Mr. Gallagher: I now ask to have marked Plaintiffs 
Exhibit 54, a loose-leaf book and its contents—“Buchhal- 
tung-1937” 

140 (The loose-leaf book was marked for identifica¬ 
tion as Plaintiffs Exhibit 54.) 





Mr. Gallagher: I also ask to have marked Plaintiffs 
Exhibit 55, a loose-leaf book and its contents, “Buchhal- 
tnng— m$? 

(The loose-leaf book for 1938 was accordingly marked 
for identification as Plaintiffs Exhibit 55.) 

Mr. Gallagher: I will also ask to have marked as Plain¬ 
tiffs Exhibit 56 a loose-leaf book and its contents, “Buch- 
haltung—1939.” 


(The loose-leaf book for 1939 was marked for identifi¬ 
cation as Plaintiffs Exhibit 56.) 

Mr. Gallagher: I will also ask to have marked as Plain¬ 
tiffs Exhibit 57 a loose-leaf book and its contents, “Buchhal- 
tnng—1940.” 

(The loose-leaf book for 1940 was marked for identifica¬ 
tion as Plaintiffs Exhibit 57.) 

Mr. Gallagher: (Resuming reading from the deposi¬ 
tion)— 

“I will show you Plaintiffs exhibits 54, 55, 56, and 57 
and I will ask you if you can tell us what those exhibits 
are. 

“A. The bookkeeping statements of Mr. Wilhelm von 
Opel for the years 1937, 1938, 1939 and 1940. 

141 “Q. Are those books, Plaintiffs exhibits 54, 55, 

56 and 37 a complete bookkeeping record of all of 
Wilhelm von OpePs income and expenditures during the 
years covered by the books! 

“A. Yes.” 

Mr. Gallagher: I now offer those books in evidence. 

(The loose-leaf books identified as Plaintiffs Exhibits 
54, 55, 56 and 57 were received in evidence.) 

Mr. Baum: No recross-examination. Your Honor. 

Mr. Gallagher: Now turn to page 48, please— 
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‘"There has been marked as Plaintiffs Exhibit 30, prop¬ 
erty tax return of Wilhelm von Opel for the year 1935 to 
the Finanzamt at Wiesbaden, dated June 7, 1935.” 

(The property tax return was marked for identification 
as Plaintiffs Exhibit No. 30.) 

"There has been marked as Plaintiffs Exhibit 30-A at¬ 
tachment I to paragraph IV A of Exhibit 30.” 

(The attachment was marked for identification as Plain¬ 
tiffs Exhibit 30-A.) 

“There has been marked as Plaintiffs Exhibit 30-B 
attachment II to paragraph IV a, Exhibit 30.” 

(The attachment II to Plaintiffs Exhibit 30 was marked 
for identification as Plaintiffs Exhibit 30-B.) 

142 Mr. Burling: I am confused. I am not objecting. 

But you said that was all for the witness Dem. I 
don’t know exactly what you are doing now. Are you in¬ 
terrogating a witness? 

Mr. Gallagher: No; I am starting with—Excuse me just 
a moment—I am merely identifying all these documents 
before we start with the witness Esklony. 

Mr. Burling: I have no objection, but it is an unusual 
procedure. 

Mr. Gallagher: You want me to eliminate those pages, 
or this page, from the deposition, then? We will save time . 
if we get them all marked at one time. 

Mr. Burling: Very well. 

Mr. Gallagher: She is going to refer to all these exhibits 
in her testimony. 

Mr. Burling: I understand this is preparatory to the 
testimony of Esklonyt 

Mr. Gallagher: Yes, sir— 
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“There has been marked as Plaintiff’s Exhibit 30-C 
attachment m to paragraph IV a of Exhibit 30.” 


(The attachment III to Plaintiff’s Exhibit 30 was accord¬ 
ingly marked for identification as Plaintiff’s Exhibit 30-C.) 


‘There has been marked as Plaintiff’s Exhibit 30-D at¬ 
tachment 4 to paragraph IV b, of Exhibit 30.” 


143 (Attachment IV was marked for identification as 
Plaintiff’s Exhibit 30-D.) 


“There has been marked as Plaintiff’s Exhibit 30-E at¬ 
tachment 5 to paragraph IV f, of Exhibit 30.” 


(Attachment 5 was marked for identification as Plain¬ 
tiff’s Exhibit 30-E.) 


“There has been marked as Plaintiff’s Exhibit 30-F at- 
tachment 6 to paragraph V a, of Exhibit 30.” 


(Attachment 6 was accordingly marked for identifica¬ 
tion as Plaintiff’s Exhibit 30-F.) 

“There has been marked as Plaintiff’s Exhibit 31, pre¬ 
liminary property tax assessment as of January 1, 1935, 
dated May 5, 1936, addressed to Mr. and Mrs. Wilhelm 
von Opel.” 

(The preliminary property tax assessment was marked 
for identification as Plaintiff’s Exhibit No. 31.) 

“There has been marked as Plaintiff’s Exhibit 32, fira.1 
property tax assessment for the year 1935, bearing the 
hand-written date January 23, 1939, and having stamped 
thereon the date January 30,1939.” 


(The final property tax assessment was marked for 
identification as Plaintiffs Exhibit No. 32). 

“There has been marked as Plaintiffs Exhibit 33, 
144 amended property tax assessment as of January 1, 
1935, bearing the hand-written date May 5, 1939, 
and stamped May 6,1939, addressed to Wilhelm von Opel.” 

(The amended property tax assessment was marked for 
identification as Plaintiff’s Exhibit No. 33.) 

“There has been marked as Plaintiffs Exhibit 34, prop¬ 
erty tax return of Wilhelm von Opel for the year 1940, 
dated March 21, 1940.” 

(The property tax return was marked for identification 
as Plaintiffs Exhibit 34.) 

“There has been marked as Plaintiffs Exhibit 34-A at¬ 
tachment L” v. 

(Attachment I was marked for identification as Plain¬ 
tiffs Exhibit No. 34-A.) 

“There has been marked as Plaintiffs Exhibit No. 34-B 
attachment IL” 

(Attachment II was marked for identification as Plain¬ 
tiffs Exhibit 34-B.) 

4 ‘There has been marked as Plaintiffs Exhibit 34-C at¬ 
tachment m.” 

(Attachment HI was marked for identification as Plain¬ 
tiffs Exhibit 34-C.) 



“There has been marked as Plaintiff’s Exhibit No. 35 
the report of claims against ‘enemies residing in 

145 foreign countries,’ dated September 28,1940.” 

(The report of claims, etc., was marked of identifi¬ 
cation as Plaintiff’s Exhibit No. 35.) 

“There has been marked as Plaintiff’s Exhibit 35-A, 
letter dated September 28,1940, which is a letter of trans¬ 
mittal of Exhibit 35.” 

(The letter was marked for identification as Plaintiff’s 
Exhibit No. 35-A-) 

The Court: I guess this is a convenient place to stopf 
Mr. Gallagher: Yes, sir. 

The Court: Until 2 o’clock. 

(Accordingly, at 12:35 pjn., the luncheon recess was 
taken until 2 o’clock this afternoon.) 

146 Afternoon Session 
Deposition of Edith Esklony 

Mr. Gallagher: Page 49. 

(The reading from this deposition, Mr. Gallagher the 
questions, and Mr. Ingoldsby, in the witness chair, the 
answers, proceeded as follows): 

“Edith Esklony, a witness, was called, and having been 
first duly sworn, was examined and testified as follows: 

“Direct Examination 

“By Mr. Connor: 

“Q. Miss Esklony, will you give your foil name! 
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U A. Edith Esklony. 

“Q. And where do you live at the present timet 
“A. In Wiesbaden. 

“Q. How long have you lived in Wiesbaden! 

“A. Since my birth. 

“Q. What is your exact address! 

“A. Dambachtal 13. 

U Q. Do you know Mr. Wilhehn von Opel! 

“A. Yes. 

“Q. Are you presently employed by him! 

“A. Yes. 

“Q. How long have you been employed by him! 

“A. Since February 1, 1932. 

“Q. And in what capacity are you presently em- 
147 ployed by Mr. von Opel! 

“A. As private secretary. 

M Q. Are you now his only private secretary! 

“A. Yes. 

“Q. And when did you first become his chief private 
secretary! 

“A. In the fall of 1939. 

U Q. And who was his chief private secretary prior to 
that time! 

“A. Miss Bertha FrentzeL 
tf Q. Where does she live! 

“A. In Buesselsheim. 

“Q. Do you know her street address! 

“A. No, I don’t know exactly. 

“Q. Do you know whether the name which you have 
given is her present name! 

“A. Yes. 

“Q. When you first went to work for Mr. von Opel in 1932 
who was his chief secretary! 

“A. Miss Uebel, now married, her name is Mrs. Deni. 
“Q. And that is the same Mrs. Dern who testified yester¬ 
day, is it not! 
a A. Yes. 




“Q. And from 1932 up until 1939 were you an assistant 
secretary to Mr. Wilhelm von OpeL 
148 "A. Yes. 

“Q. And during the entire time you were either 
assistant secretary or secretary, had you become quite 
familiar with the business affairs of Mr. von Opel? 

“A. Yes. 


“Mr. Connor: I will show the witness Plaintiff’s Exhibit 
No. 30 and Plaintiff’s Exhibits No. 30-A through No. 30-F 
and ask her to look at them. 


“Q. Did you prepare those documents. Plaintiff’s Ex¬ 
hibits No. 30 and No. 30-A through No. 30-F? 

“A. Yes, together with Miss FrentzeL 

“Q. And were you familiar with the facts contained in 
Plaintiff’s Exhibits No. 30 and No. 30-A through No. 30-F? 

“A. Yes, on the basis of the material and books. 

“Q. I will ask you to take a look at the word ‘Wiesbaden’ 
stamped at the top of page one of Plaintiff’s Exhibit No. 
30 and ask if that stamp was put on by the tax office at 
Wiesbaden? 

“A. Yes. 

“Q. Can you say whether Plaintiff’s Exhibit No. 30 was 
filed with the Finanzamt at Wiesbaden? 

“A. Yes, the original of this document. 

“Q. Wasn’t this document also presented to the Finanz¬ 
amt at Wiesbaden since it was stamped by the 
149 Wiesbaden tax office? 

“A. We received these forms from the Fmanzaant 
at Wiesbaden. 

“Q. Is that a true copy of the original which was filed 
with the Finanzamt at Wiesbaden? 

“A. Yes. 

“Q. And filed at the direction of Mr. Wilhelm von Opel? 

“A. Yes. 
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“Q. And was the original of Plaintiffs Exhibit No. 30 
signed by Wilhelm von Opel at the time it was filed? 

“A. No, it was signed by Dr. Faust. 

“Q. And Dr. Fanst was Mr. Wilhelm von Opel’s tax ex¬ 
pert who handled his tax matters? 

“A. Yes. 

“Q. And before it was filed was it approved by Mr. 
Wilhelm von Opel? 

“A. Either it was given to him before it was filed or it 
was submitted to him afterwards for his examination. 

U Q. But this document was the document filed as the 
property tax return for Wilhelm von Opel for the year 
1935, was it not? 

“ A. Yes. 

“Q. Will you tell us what Plaintiff’s Exhibit No. 
150 30-A is? 

“A. This document reports the list of securities 
which has been attached to the property tax return. 

“Q. What is Plaintiff’s Exhibit No. 30-B? 

“A. That is the list of bonds held prior to a certain 
statutory date. This list was attached to the original of 
the property tax return. 

“Q. What is Plaintiff’s Exhibit No. 30-C? 

“A. This list of the securities bringing dividends was 
also attached to the original tax return. 

“Q. What is Plaintiff’s Exhibit No. 30JD? 

“A. This is the list of the mortgages and loans. This 
list too was attached to the origanal of the tax return. 

a Q. What is Plaintiff’s Exhibit No. 30-E? 

“A. This is a statement relating to paragraph No. 4 
of the tax return which in the original was attached to 
the tax return. 

“Q. What is Plaintiff’s Exhibit No. 30-F? 

“A. This is a statement which has been given to para¬ 
graph No. 5-a of the tax return. This statement too was 
in the original attached to the tax return.” 


Mr. Gallagher: I now offer Plaintiff’s Exhib its 30 and 
30-A through 30-F. 

151 (The documents heretofore identified as Plain¬ 
tiff’s Exhibits 30 and 30-A through 30-F were ac¬ 
cordingly received in evidence.) 

(The reading from the deposition follows).: 

“I will ask the witness to examine Plaintiff’s Exhibit 
No. 31. 

“Q. Is that the preliminary tax assessment served upon 
Mr. Wilhelm von Opel by the Finanzamt at Wiesbaden 
for the year 1935? 

“A. Yes.” 

Mr. Gallagher: I offer Plaintiff’s Exhibit 31. 

(Plaintiff’s Exhibit 31 was received in evidence.) 

(The reading from the deposition resumed): 

“I ask the witness to examine Plaintiff’s Exhibit No. 32. 
“Q. Is that a document entitled ‘final property tax as¬ 
sessment as of January 1, 1935,’ served upon Wilhelm von 
Opel? 

“A. Yes.” 

Mr. Gallagher: I offer Plaintiff’s Exhibit 32. 

(Plaintiff’s Exhibit 32 was now received in evidence.) 
(The reading proceeding): 

“I will ask the witness to examine Plaintiff’s Exhibit 
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“Q. Is that a docnment entitled ‘property tax assessment 
as of January 1,1935’, served on Wilhelm von Opel? 

152 “A. Yes.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 33. 

(Plaintiff’s Exhibit 33 was received in evidence.) 

(The reading from the deposition resumed): 

“I will ask the witness to examine Plaintiff’s Exhibits 
Nos. 34, 34-A, 34-B and 34-C. 

“Q. Are Plaintiff’s Exhibits Nos. 34 and 34-A, 34-B and 
34-C, true copies of the property tax return for the year 
1940 filed by Wilhelm von Opel with the Finanzamt at 
Wiesbaden? 

“A. Yes. 

“Mr. Connor: I will call your attention to page three 
of Plaintiff’s Exhibit No. 34 paragraph IV-c and ask you 
if there are not some references made to other attachments 
than exhibits Nos. 34-A, 34-B, and 34-C? 

“A. These exhibits were the original bank statements of 
the banks. As far as I can remember, we attached the 
original of the bank statements because to copy these state¬ 
ments would have been a too difficult job. 

“Q. Is that complete with the exception of those bank 
statements referred to in paragraph IV-c? 

“A. Yes. 

“Q. These exhibits constitute the full property tax re¬ 
turn filed by Wilhelm von Opel for that year? 

153 “A. Yes. 

“Mr. Connor: I ask the witness to examine Plain¬ 
tiff’s Exhibits No. 35 and No. 35-A. 
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*Q. I will ask you to tell what Plaintiff’s Exhibit No. 
35 is ? 

“A. A report of claims against enemies residing in for¬ 
eign countries. 

“Q. Is that document, Plaintiff’s Exhibit No. 35, signed 
by you? 

“A. Yes. 

“Q. As secretay for Mr. Wilhelm von Opel? 

“A. Yes. 

“Q. And was this document filed with the Oberfinanz- 
praesident at Berlin? 

“A. Yes it was sent there with a letter of transmittal. 

“Q. Is that the letter, Plaintiff’s Exhibit No. 35-A? 

“A. Yes*” 

Mr. Gallagher: I offer Plaintiff’s Exhibits 34, 35, and 
35-A. I also offer 34-A, B, and C. 

(The documents heretofore identified as Plaintiff’s Ex¬ 
hibits 34, 34-A, 34-B, 34-C, and 34 and 35-A were received 
in evidence.) 

(The reading from the deposition resumed): 

154 “After the United States and Germany were at 
war, did Wilhelm von Opel ever file any similar 
type of report with the German authorities? 

“A. I don’t know. I cannot say. 

“I will ask to have the witness examine Plaintiff’s Ex¬ 
hibits Nos. 36 and 37. 

“I have had marked as Plaintiff’s Exhibit No. 36, a copy 
of a letter to the Beichsbankstelle at Wiesbaden, dated 
April 16, 1937 from Wilhelm von Opel and have had 
marked as Plaintiff’s Exhibit No. 37, report of claims 
arising from financial transactions with the United States, 
dated April 16, 1937. 

“Mr. Connor: I will now ask the witness, do you know 
whether in the first half of 1937 there was a German law 


which required reporting any financial transactions with 
persons in foreign countries t 

“A. Yes. 

“Q. And were exhibits Nos. 36 and 37 filed in compli¬ 
ance with that requirement of German law! 

“A. Yes. 

“Q. And they were filed with the Reichsbank at Wies¬ 
baden, were they not? 

“A. Yes. 

“Q. Do these two documents represent Wilheim von 
Opel’s report of all claims of any kind against 
155 persons in the United States? 

“A. Yes.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibits 36 and 
37. 

(Documents identified as Plaintiff’s Exhibits 36 and 37 
were received in evidence.) 

Mr. Gallagher: I now trim to page 84— 

“I ask to have marked as Plaintiff’s Exhibit No. 38 copy 
of the preliminary gift tax assessment of the Finanzamt 
at Wiesbaden, dated January 7, 1932, addressed to Wil¬ 
helm von Opel.” 

“I will show Plaintiff’s Exhibit No. 38 to the witness. 
Is that a copy of the preliminary tax assessment served on 
Wilhelm von Opel by the Finanzamt at Weisbaden? 

“A. Yes. 

“Q. I will ask the witness to take a look at Plaintiff’s 
Exhibit No. 39. Was Plaintiff’s Exhibit No. 39 filed by 
Wilhelm von Opel in response to request contained under 
column 10 on the third page of Plaintiff’s Exhibit No. 38? 

“A. Yes. 



“Mr. Connor: 1 show the witness Plaintiff’s Exhibits 
No. 40 and No. 40-A. Is this Exhibit No. 40 the further 
preliminary tax assessment served upon Mr. Wilhelm 
156 von Opel by the Finanzamt Wiesbaden? 


“A. Yes. 

“Q. And is Exhibit No. 40-A the envelope in which 
Exhibit No. 40 was sent to Wilhelm von Opel? 

“A. Yes. 

“Q. Is Exhibit No. 41 a copy of a letter sent to the 
Finanzamt Wiesbaden by Dr. Faust on behalf of Wilhelm 
von Opel? 

“A. Yes.” 


Mr. Gallagher: I now offer Plaintiff’s Exhibits 38, 39, 
40, 40-A and 4L 


(The documents heretofore identified as Plaintiff’s Ex¬ 
hibits 38, 39, 40, 40-A and 41 were accordingly received 
in evidence.) 


(The reading from the deposition resumed): 


“Q. I believe you stated you came to work for Mr. Von 
Opel first on February 1,1932, is that correct? 

“A. Yes. 

“Q. I believe you stated that until some time in 1939 
you were assistant secretary? 

“A. Yes I convinced myself that it was July 1, 1939. 

“Q. And although you were not first secretary to Mr. 
von Opel up to that period in 1939, I believe you stated 
you acquired an accurate familiarity with his books and 
records, is that so? 

157 “A. Yes. 

“Q. And a familiarity with his business affairs? 

“A. Yes. 



“Q. At any time after you went to work for Mr. von 
Opel did you have anything to do with drafting the gift 
agreement, Exhibit No. 5.? 

“A. No. 

“Q. Were your duties such that you would have known 
if the gift agreement had been typed after you came to 
work for Mr. von Opel! 

“A. Yes. 

“Q. Were you familiar with the book in which the 
record of the shares owned by Mr. Wilhelm von Opel was 
kept? 

“A. Yes. 

“Q. And did those books at any time after you went 
to work for Mr. von Opel carry the 600 shares of Adam 
Opel stock which was the subject of the gift agreement as 
owned by Wilhelm von Opel? 

“A. No.” 

Mr. Gallagher: Now down to the bottom of the page: 

“Q. After you came to work for Mr. von Opel on Febru¬ 
ary 1932 did his books of account ever carry or contain 
any General Motors shares which were the proceeds of the 
600 shares of Adam Opel stock? 

“A. No, I don’t know of any. 

158 “Q. Did Wilhelm von Opel’s books of account 

ever carry any share ownership in the Uebersee 
Finanz Korporation? 

“A. No. 

“Q. Or any accounts or debts receivable from Uebersee 
Finanz Korporation? 

. “A. No. 

“Q. Did the books of account ever carry any shares of 
stock of a company called the Spur Distributing Company? 

“A. No. Just at this moment I learned this name. 

“Q. Did Wilhelm von Opel’s books of account ever 
carry any shares of stock in a company called the Harvard 
Brewing Company? 



“A. No. This name, too, I learned the first time today. 

“Q. Did Wilhelm von Optfs books of accoimt ever carry 
any shares of stock in a company called Amerlagenet 

“A. No, this name too, I learned the first time now. 

“Q. Did his books of accoimt ever carry any shares of 
stock in a company called the Hurricane Oil Company? 

“A. No. 

“Q. Did Wilhelm von Opel, to your knowledge, ever 
have any communication with companies by those names 
or any companies with names similar to them? 

“A. No, I don’t know of it 

159 “Q. Do yon know of any report ever made by 

Dr. Faust in respect to the Uebersee Finanz Kor- 
poration? 

“A. No. 

“Q. Or any report by Dr. Fanst in respect to the Spur 
Distributing Company, Harvard, Amerlagene Inc., or the 
Hurricane Oil Company? 

“A. No. 

“Q. Do you recollect any written communication at all 
in the files or papers of Wilhelm von Opel from Dr. Hanns 
Frankenburg? 

“A. No, not in regard to commercial matters. 

“Q. Will you state whether or not, to your knowledge, 
any payments of money were ever made to Wilhelm von 
Opel by Uebersee Finanz Korporation, Spur Distributing 
Company, Harvard, Amerlagene, In<x, or Hurricane? 

“A No, I did not make any book entries in regard to 
those payments and I have not seen such book entries. 

“Q. If any payments had been made from these com¬ 
panies would your duties not have been such that you 
would have known about such payments? 

“A. Yes, even in cases where I have not made the book 
entries myself I would have seen such book entries when¬ 
ever I prepared the income tax return or similar returns. 


“Q. Was there an account in any of Mr. Wilhelm 

160 von OpePs books in respect to Fritz von Opel? 

“A. Yes, in the book kept by Mrs. Dera covering 
the year 1934 and probably years before. Later on we had 
no account ‘Fritz von Opel’. 

“Q. Did you ever see the account ‘Fritz von Opel’? 
“A. Yes, I remember.” 

Page 93. 

(The reading from the deposition continued:) 

“Q. Miss Esklony, did you at my request go to Ruessel- 
sheim this morning for the purpose of ascertaining whether 
Wilhelm von OpePs books of account were still in existence? 
“A. Yes. 

“Q. And where did you go in Ruesselsheim to look for 
those books? 

“A. In the room in which we put the files when Mr. 
Wilhelm von Opel had to abandon his room suddenly. 

“Q. And what was the date when Mr. Wilhelm von Opel 
had to abandon his office suddenly? 

“A. In October 1945. 

“Q. And did you find any books of account this morn¬ 
ing? 

“A. Yes. 

“Q. And did you bring them here? 

“A. Yes. 

161 “Q. And those books which you got are now in 
the room, are they not? 

“A. Yes. 

“Q. And prior to this morning, when did you last see 
those books? 

“A. In October 1945. 

“Q. You say that Mr. Wilhelm von Opel had to abandon 
a certain office or room that he had to leave? 

“A. His two office rooms. 


“Q. Where were those two office rooms located! 

“A. In the Adam Opel, A.G. 

“Q. Who put him out of those offices! 

“A. The trustee of Adam Opel, A.G., who has now 
been appointed. 

“Q. How long did he give Mr. von Opel to get out of 
those offices! 

“A. Only one day. 

“Q. And then where did he move his files and materials? 

“A. A large part has been burned and another part has 
been put in a room situated in a house close to the office. 
This house is administered by a Mr. UebeL 

“Mr. Connor: I ask to have marked as Plaintiff’s Ex¬ 
hibit No. 42, closed out share accounts, January 1930 to 
December 31, 1935. (Ekledigtes Aktxenbuch) It 
162 is agreed that this book will be referred to as his 
investment record. 

“Mr. Baum: I would like to have the record show that 
this is a looseleaf binder. 

“Q. Mr. Connor: I will show the witness Plaintiff’s 
Exhibit No. 42 and ask her to state what that book is! 

“A. That is a book which covers all investments of Mr. 
Wilhelm von Opel for the period January 1930 to Decem¬ 
ber 31,1935.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 42. 

(The book heretofore identified as Plaintiff’s Exhibit 42 
was received in evidence.) 

(The reading from the deposition continued:) 

“Did you make the entries which appear in this book, 
Plaintiff’s Exhibit No. 42! 

“A. No, Mrs. Dem did. 


“Q. Are you familiar with the entries which are made 
in that book from your knowledge of Mr. Wilhelm von 
Opel’s business affairs! 

“A. Yes. 

“Q. Do you know whether that is a complete record of 
Mr. Wilhelm von OpePs investment accounts for the period 
covered by the book! 

“A. Yes. 

“Mr. Connor: I will ask to have marked as Plain- 
163 tiff’s Exhibit No. 42-A a page in Plaintiff’s Exhibit 
No. 42 bearing the heading: ‘The National City Bank, 
New York, New York, 55 Wall Street 

“Q. I will ask the witness if that page refers to the gift 
to Fritz von Opel! 

“A. Yes. Mrs Dem made the note: ‘By gift to Fritz von 
Opel compare document of October 5, 1931’.” 

. Mr. Gallagher: Plaintiff’s Exhibit 42 has been offered 
in evidence, and Plaintiff’s Exhibits 42-A, as a part of 
Plaintiff’s Exhibit 42, is also offered. 

(Plaintiff’s Exhibit 42-A was now received in evidence.) 

Mr. Gallagher: I will ask to have marked as Plaintiff’s 
exhibit 43 a book which contains income and expenses for 
Mr. Wilhelm von Opel during the year 1935. 

(The book was marked for identification as Plaintiff’s 
Exhibit 43.) 

(The question and answer were then read:) 

“I will show the witness Plaintiff’s Exhibit 43 and ask 
her to state for the record what that book is! 

“A. That is the book which contains all income and ex¬ 
penses of Mr. Wilhelm von Opel during the year 1935.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 43. 
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(The book heretofore identified as Plaintiff’s Exhibi 
43 was received in evidence.) 

164 (The reading from the deposition resumed:) 

“Mr. Baum: I would like the record to show that 
this is also a looseleaf binder. 

“Mr. Connor: I will ask to have marked Plaintiff’s Ex¬ 
hibit No. 44, a book which contains income and expenses 
for Mr. Wilhelm von Opel during the year 1936.” 

(The book referred to was now marked for identification 
as Plaintiff’s Exhibit 44.) 

(The question and answer then followed:) 

“I will show the witness Plaintiff’s Exhibit No. 44 and 
ask her to describe what it is. 

“A. That is the bookkeeping book containing all income 
and expenses for Mr. Wilhelm von Opel during the year 
1936.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 44. 

(The book heretofore identified as Plaintiff’s Exhibit 44 
was received in evidence.) 

(The reading from the deposition, continued:) 

“Mr. Baum: I would like the record to show that this 
is also a looseleaf binder. 

“Mr. Connor: Now in Plaintiff’s Exhibit No. 43, is there 
any page which has referred to Fritz von Opel? 

“A. Only the page entitled ‘Patent Account’. This ac¬ 
count contained payments made for patents belonging to 
Fritz von Opel. 
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165 “Mr. Connor: The entire book has been offered in 
evidence bnt for purposes of clarity I will ask to 

have the page referred to, marked as Plaintiff’s Exhibit 
No. 43-A.”—the page entitled “Patent Account”. 

(The page referred to was marked for identification as 
Plaintiffs Exhibit 43-A.) 

“Mr. Connor: Will you briefly and generally describe 
what those entries refer to on Plaintiffs Exhibit No. 43-A? 

“A. The entries made on this page refer almost all to 
payments made to Mr. Dyhr, the patent technician of 
Fritz von OpeL 

“Q. Who paid those amounts? 

“A. Mr. Wilhelm von OpeL 

“Mr. Connor: I will ask to have marked as Plaintiffs 
Exhibit No. 44-A a page in Exhibit No. 44 entitled ‘Patent- 
Konto’.” This page is marked merely for purpose of iden¬ 
tification, the whole book having been offered in evidence. 

“Mr. Connor: I ask the witness to take a look at Plain¬ 
tiffs Exhibit No. 44-A. I will ask you to describe for the 
record what the entries on that page are. 

“A. On this page there are entered the payments made 
by Mr. Wilhelm von Opel to Mr. Dyhr during the year 
1936. 

166 “Q. Are there any other pages in Plaintiffs Ex¬ 
hibit No. 44 which refer to any transactions of or 

with Fritz von Opel? 

“A. No. 

“Q. When you went to Ruesselsheim this morning to look 
for the books of Wilhelm von Opel did you look for books 
of account prior to 1935, that is preceding the time covered 
by Plaintiffs Exhibit No. 43? 

“A. Yes. 
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“Q, And did you look very diligently for those books? 

“A- Yes. 

“Q. Did you find those books? 

“A. No, I am sorry. 

“Q. Have you any idea of what became of those books 
of account preceding the year 1935? 

“A. As far as I remember there is only one book in¬ 
volved and this one book has been burned. 

“Q. When? 

“A. The day when we vacated in October 1945. 

“Q. You said that you looked for those books for the 
period to 1935 this morning? 

“A. Yes. 

“Q. When you were looking for them you had no distinct 
recollection of them having been burned, did you? 
167 “A. No. Otherwise I wouldn’t have looked for 

them. 

“Q. What makes you think that they were or may have 
been burned? 

“A. It was a different type of book involved than the 
books presented to me before. In 1935 they established 
another system of bookkeeping. 

“Q. Why were these other books of account not burned 
in 1945? 

“A. I wanted to have retained all the books belonging 
to the new bookkeeping system, so that the new bookkeep¬ 
ing system would remain complete. 

“Q. Were you short of office space or did you have such 
reasons as that for getting rid of the books prior to 1935? 

“A. No, absolutely. If we would have considered these 
books of special importance we could have found the space 
to keep them. The period during which the books had been 
kept was already lowered to ten years and later to five 
years. 

“Q. By whom? 

“A. By law. 


202 


“Q. Was it your purpose then at the time that the books 
prior to 1935 were destroyed to continue to keep those 
books which were required to be kept under the law? 

168 “A. This was at least one of the reasons, 

“Q. Well, in 1945, of course the books prior to 
1935 were old books, were they not? 

“A. Yes, very old. Mr. Wilhelm von Opel wanted to bum 
them alL 

“Q. That is those old boobs prior to 1935? 

“A. Yes, he wanted to bum all old books. 

“Q. When the books were burned, was there any pur¬ 
pose in concealing information in those books from any¬ 
body? 

“A. No. 

“Mr. Connor: I will ask to have marked as Plaintiff’s 
Exhibit No. 45 copy of a letter to the Finanzamt, Wies¬ 
baden, dated January 2, 1932 and sent by or on behalf of 
Wilhelm von Opel. 

“Q, I call your attention particularly to the handwriting 
at the bottom of Plaintiff’s Exhibit No. 45 and ask you if 
you know whose handwriting that is? 

“A. That is the handwriting of Mr. Hagemann. 

“Q. Who was Mr. Hagemann? 

“A Customs investigator.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 45. 

(Plaintiff’s Exhibit 45 was now received in evidence.) 

169 “I will ask to have marked as Plaintiff’s Exhibit 
No. 45-A an excerpt from a newspaper of stock 

quotations.” 

(The newspaper excerpt was marked for identification 
Plaintiff’s Exhibit 45-A.) 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 45-A. 
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(The exhibit identified as Plaintiffs No. 45-A was now 
received in evidence.) 

(Further from the deposition:) 

“Miss Esklony, are the books of account of Wilhelm von 
Opel after the year 1936 still in existence? 

“A. Yes. 

“Q. And where are they? 

“A. Partly in Ruesselsheim and partly in Wiesbaden. 

“Q. Will you make an effort to bring those books and 
records after 1936 to the hearing tomorrow? 

“A. Yes. Then I will have to go to Ruesselsheim again. 

“Mr. Connor: I ask to have marked as Plaintiffs Ex¬ 
hibit No. 46, a folder entitled:. Schweizerische Kreditanstalt 
Zurich from March 1930 to June 1932, (Credit Suisse 
Zurich) and pages contained therein. 

“Q. I will ask the witness to take a look at Plaintiff’s 
Exhibit No. 46 and the pages contained therein. What do 
the entries on those pages refer to? 

“A. They refer to his account with the Credit 
170 Suisse. (Schweizerische Kreditanstalt) 

“Q. What does the first entry on the first page 
indicate? 

“A. It refers to the transfer of Mr. Wilhelm von Opel 
to the Credit Suisse. 

“Q. What date and in what amount? 

“A. 11 March 1930 and the amount is 3,787,990.80 Swiss 
Francs. 

“Q. And can you tell from Plaintiffs Exhibit No. 46 
what finally was done with the money represented in that 
first entry? 

“A. The balance has been transferred to the Reichsbank 
Direktorium Berlin. 

“Q. Do you mean substantially the whole amount repre¬ 
sented in the first entry, that is, 3,787,990.80 Swiss francs 
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were finally transferred to the Reichsbank Direktorium 
Berlin! 

“A. Yes. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 46. 

(The folder was received in evidence.) 

(Mr. Ingoldsby having returned to the trial table, Mr. 
Laufer having replaced him on the witness stand, to read 
the answers, and Mr. Baum now reading the questions 
from the deposition:) 

171 Mr. Baum: I now continue with the cross exam¬ 
ination of Edith Esklony, at the middle of page 100: 

“Miss Esklony further testified as follows: 

“By: Mr. Baum. 

“Q. Miss Esklony, up until 1939, I believe you testified 
you were the assistant secretary of Mr. Wilhelm von Opel, 
were you not! 

“A. Yes. 

“Q. And who was Mr. Wilhelm von Opel’s principal sec¬ 
retary! 

“A. From January 1, 1935 to July 1939 it was Miss 
FrentzeL 

“Q. And were the duties of taking care of Mr. Wilhelm 
von OpePs business affairs divided between you and Miss 
Frentzel during that period! 

“A. Yes. 

“Q. In what way were they divided! 

“A. Miss Frentzel took care of Mr. Wilhelm von OpePs 
correspondence and the most important matters. The book¬ 
keeping duties were also divided between myself and a 
junior secretary who was also employed by Mr. Wilhelm 
von Opel. 
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“Q. What was the name of the junior secretary you 
just referred tot 

u A! r (Miss/ Fornoff. That is her maiden name. 

172 Her married name is HummeL 

“Q. During what time was she employed by Mr. 
Wilhelm von Opel! 

“A. She was employed as early as Mrs. Dern’s employ¬ 
ment period until approximately the end of 1941. 

“Q. Do you know where Mrs. Hummel lives nowt 
“A. Tee. 

“Q. Can you give us the address! 

“A. Pfirschbach near Hoechst in the Odenwald.” 

Mr. Baum: I will now skip the next questions, and read 
the question beginning— 

“You testified the other day that some of the books of 
Mr. Wilhelm von Opel were burned, did you not? 

“A. Yes. 

“Q. At whose orders were the books burned! 

“A. At Mr. Wilhelm von OpePs orders.” 

Mr. Baum: That is all 

(Mr. Laufer having returned to the trial table, and Mr. 
Ingoldsby now on the witness stand:) 

Mr. Gallagher: Page 89— 

Deposition op Mabta Von Opel 

“Marta Von Opel, a witness, was called, and having 
been first duly sworn was examined and testified as 
follows: 

173 “Direct Examination 
“By Mr. Connor: 


“Q. What is your full name, Mrs. von Opel? 
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“A, Marta von OpeL 

“Q. Do yon speak some English! 

“A. Yes, very little. 

“Q. And yon are the wife of Wilhelm von Opel! 

“A. Yes. 

U Q. And yon are the mother of Fritz von Opel? 

• “A. Yes. 

“Q. And how old are yon, Mrs. von Opel? 

“A. Seventy-two. 

“Q. What was yonr birth date? 

“A. 25 Angust 1874. _ 

“Q. And do yon live with yonr hnsband at Wiesbaden? 

“A. At Bnesselsheim before. 

“Q. And yon now live at Wiesbaden? 

“A. Yes, since 1929. 

“Q. Do yon remember what year the family sold ont 
substantially all of its interest to General Motors? 

“A. I think it was at the end of 1929. 

U Q. Are yon and yonr hnsband under a community prop¬ 
erty system of ownership? 

“A. Yes, ever since our marriage. 

“Q. But is it not correct that about two years 
174 ago yon changed that arrangement of community 
property ownership? 

“A. Because of my husband’s Party membership our 
entire fortune was blocked. That was the reason for the 
change. 

“Q. Now after the general -sale of the Opel Company to 
General Motors in 1929, did yon and yonr hnsband retain 
600 shares of Adam Opel, A.G.? 

“A. As much as I know he and his brother Fritz retained 
some. 

“Q. Of course, what yonr hnsband retained, yon owned 
half of under the community property system, didn’t yon? 

“A. Yes. 

“Q. Do yon read English, Mrs. von Opel? 


“A. Yes. 

“Q. Now this purports to be a copy of the gift agree¬ 
ment Do you remember signing a paper which was the 
same as this paper, Plaintiffs Exhibit No. 5? 

“A. Yes. 

“Q. Do you remember the date that you signed that, 
Mrs. von Opel? 

“A. I couldn’t know it by heart, it is too long ago. 

“Q. But you remember signing the original of that? 

“A. Yes. 

“Q. Do you remember whether you signed it at 
175 Ruesselsheim or at Wiesbaden? 

“A. I think at Wiesbaden. 

“Q. And do you know Wronker-Flatow? 

“A. I know him, of course. 

“Q. And did he and his wife visit at your home in Wies¬ 
baden? 

“A. Yes. 

“Q. And you knew him back in 1931? 

“A. Or earlier. I don’t recall. He is a General Motors 
man. I knew him since he was in Ruesselsheim. 

“Q. And do you remember at this time whether Mr. 
Wronker-Flatow was there when you signed the gift agree¬ 
ment, Plaintiff’s Exhibit No. 5? 

“A. I can’t remember, but my husband and my son were 
there. 

“Q. Did they sign at the same time you did or had they 
signed already? 

"A. I think they signed it already and came back from 
Ruesselsheim and told me about it at Wiesbaden. 

“Q. And then you signed it at Wiesbaden as nearly as 
you remember. 

“A. Yes. 

“Q. Now, in that gift agreement, Plaintiffs Exhibit No. 
5, some mention is made of a ‘Niessbrauch’. Did you see 
that as you read it? 
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176 “A. Yes. 

“Q. Now in that connection, I will ask yon whether 
or not you ever received any income from the gift you 
made to Fritz! 

“A. No, never. We received little presents, a wrist watch 
and one time my son Fritz arranged for a stag to be shot. 
Once in 1939 when we were in South America, Fritz gave 
us a certain amount in foreign exchange to help us for that 
trip. My husband tried to combine a business trip with a 
pleasure trip and we met the Opel agents in South America. 

“Q. But you, yourself, never received any income from 
the gift! 

“A. Never, never. 

“Q. And to your knowledge, did your husband ever re¬ 
ceive any income from this property which he gave to 
Fritz as a gift! 

“A. No. 

“Q. After you and your husband made this gift to your 
son, Fritz, did you have any left for yourself! 

“A. More than we wanted. We never did want very much 
money.” 

(Mr. Laufer now on the witness stand, to read the an¬ 
swers in the deposition:) 

Mr. Baum: Cross examination of Marta von Opel, 

177 beginning on page 92— 

“Mrs. von Opel, after 1929 your son Fritz no 
longer had a residence in Germany, did he! 

“A. My husband sent him to the United States and he 
was in Belgium for a time on behalf of General Motors. 

“Q. And did he live in Switzerland for several years! 

“A. Only for several months. He has a villa there. He 
was sometimes in Berlin and Westerland. 

“Note: Westerland identified as a little island off Ger¬ 
many in the Atlantic Ocean. 
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“Q. After the year 1931, about how often did you see 
your son Fritz each year? 

“A. After 1931 we did not see Fritz every year. 

“Q. Between 1931 and 1939 did you see him on a number 
of occasions? 

“A. Yes. Several times in his home in St. Moritz and he 
came here several times from Berlin.” 

Mr. Baum: That is alL 


191 Deposition of Manfred Stansfield 

(Wloneer-Flatow) 

Mr. Gallagher: I now offer the deposition of Manfred 
Stansfield. 

(The deposition follows, Mr. Gallagher reading the ques¬ 
tions, and Mr. Ingoldsby, on the witness stand, reading the 
answers:) 

“Manfred Stansfield was called on behalf of the Defen¬ 
dant, and, after having been first duly sworn by the Notary, 
was examined and testified as follows: 

192 “Mr. Baum: This deposition is taken pursuant to 
notice dated March 12, 1948 and filed with the Dis¬ 
trict Court for the District of Columbia on the 17th day 
of March, 1948. 

“In addition to the appearances noted on the title page, 
there is also present Dr. Heinrich Kronstein, Professor of 
Law, Georgetown University, who is acting in capacity of 
interpreter in behalf of the Plaintiff. There is present 
r. Joseph Laufer, attorney for the Department of Justice 
jting as interpreter in behalf of the Defendant 

“It is mutually stipulated between the parties that these 
vo persons are qualified to, and shall act as interpreters 
ithout taking oath. 



“Direct Examination 


“By Mr. Laufer: 


“Q. Mr. Stansfield, what is your full name! 

“A. Manfred Stansfield. I changed my name from Man¬ 
fred Wronker-Flatow. 

“Q. You used the name Manfred Wronker-Flatow until 
what timet 


“A. Until I was naturalized. With my naturalization I 
dropped the second part of my name and took the name 
of my mother. 

“Q. What is your present occupation? 

“A. I am an officer and director of a corporation. 

“Q. Where do you reside? 

“A. 49 West 57th New York. 

193 “Q. Prior to your coming to the United States, 

where did you reside? 

“A. Partly in England and for about 40 years in Ger¬ 
many, a little over 40 years. 

“Q. Will you state briefly your education? 

“A. Well, I was bora in England. Up to the age of six, 
I had education in England, whatever you have, and then 
I went to Germany and went to the Humanistic Gymna¬ 
sium, passed my mature there. I studied at Munich, 
Geneva, and Berlin, plus my legal examination as a lawyer. 

“Q. When were you admitted to the bar? 

“A. In 1920; to the Court in 1911. After the war, I was 
admitted to the bar. 

“Q. Where were you admitted to the bar? 

“A. In Berlin, later on in Wiesbaden, when I moved 
there. 

“Q. After your admission to the bar in Berlin in 1921, 
where did you reside? 

“A. In Berlin. 

“Q. Until what time? 

“A. Until 1930. In 1930, I moved to Wiesbaden. 
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“Q. How long did you live in Wiesbaden? 

“ A. Until the end of 1932. Then I moved to Ruessel¬ 
sheim. 

“Q, And you remained in Ruesselsheim how long? 

“A. Until November, 1933, November 24, 1933. 

“Q. And then you left Germany? 

194 “A. I left Germany, yes. 

“Q. And you came to the United States? 

“A. Not right straight away. I first went to Switzerland 
and looked over the General Motors organization for Gen¬ 
eral Motors in Europe. 

“Q. And then you came to the United States? 

“A. Well, I came to the United States quite often before 
I settled down, and that was in May, 1939. It may be June 
—no, I think it was the end of May, 1939. 

“Q. After you left Berlin, did you continue to practice 
law in Germany, that is, in Wiesbaden and subsequently 
in Ruesselsheim? 

“A. I did not practice law. I was a member of the 
Vorstand when I came to Ruessellsheim, member of the 
Vorstand of the Adam Opel A. G. I was a member of the 
board of supervision, I think you would call it, and, as 
such, I was also general counsel of Adam Opel A.G. 

“Q. In addition to your training in German law, did you 
have any training in American or English law? 

“A. The training I had was by studying personally, yes, 
and I was with Justizrat Schneider as Referendar before 
the war, who was the expert on American and English law. 
So, I had a practical education in American and English 
law. But, I would not, by any means, call myself compe¬ 
tent in American law or English law. For the purposes 
it served, it was all right. 

195 “Q. Were you ever a Notary in Germany? 

“A. No. I never applied for it I was all the time 
traveling practically. My practice was international and I 
traveled all over Europe and was very often in the United 
States and Canada. 
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“Q. Yon axe now a citizen of the United States? 

“A. That is right 

“Q. When did you meet Wilhelm Von Opel? 

“A. 1928. 

“Q. When did you meet Mr. Fritz Opel? 

“A. It was also in 1928. 

“Q. On what occasion did you meet these gentlemen? 

“A. In 1928, there were negotiations between General 
Motors and the Opel Brothers regarding the sale of the 
Opel Plant or the Opel firm. At that time, the firm was 
not a corporation. In fact, I was rather instrumental in 
insisting on changing it to a corporation before we took 
it over. 

“Q. You were retained by General Motors Corporation at 
that time, or had you been retained before? 

“A. I was retained before. 

“Q. Since when? 

“A. Ever since General Motors came over to Germany, 
I acted for them for all of their activities. They had an 
Acceptance Corporation. I acted for Frigidaire and for the 
insurance company. 

196 *Q. When was that, approximately? 

“A. I would say it started in 1926 or 1925, some¬ 
thing like that 

“Q. In dealing with Adam Opel A. G., were you acting 
on behalf of the General Motors Corporation? 

“A. Are you talking now about the beginning? During 
then, they were the Opel Brothers, you see. 

“Q. Were you ever retained by the Adam Opel, A. G., 
prior to the sale to General Motors? 

“A. Not prior to the sale to General Motors, no. 

“Q. But subsequently? 

“A. Subsequently I went with General Motors, first on 
the board, as I stated. I was counsel of the Adam Opel 
A. G. I went in the board of managers. 

U Q. That was when? 

“A. 1930 that I went on the board of management. 
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“Q. Were you retained personally by Wilhelm Von Opel 
at any time? 

“A. No. 

“Q. At no time? 

“A. At first there was strong opposition on the part of 
the Opel Brothers against Am erican methods. They had 
built up their firm through a lifetime. They felt everything 
they had done was wonderful I had to amalgamate that 
with American ideas. I had a lot of fights with the Opel 
Brothers to start with. As they saw that I tried 
197 to be fair in every case, I developed very nice friend¬ 



ships with both. I understand the Opel Brothers 
formerly also had terrible fights and they also remained 
brothers in spite of that. It developed into a very friendly 
relation and Wilhelm Von Opel treated me, after a very 
short while, as a very good friend, and all of his internal 
matters, most personal matters, he discussed with me. I 
should not say all, because I know only of these he did 
discuss with me. 

“Q. But you were never formally retained by him as his 
attorney? 

“A. No. 

"Q. Were you ever retained by Mr. Fritz Von Opel? 

“A. No. 

“Q. In your capacity as general counsel of Adam Opel 
A. F. in Ruesselsheim, you had, of course, contact with all 
of the officers of the General Motors Corporation in the 
United States, did you not? 

“A. Well, with all of those that had anything to do with 
it, and most of them I knew very well, but I knew them 
before as counsel of General Motors. 

“Q. In your official capacity as counsel of General Motors, 
with whom did you deal in the General Motors organization 
here? 

“A On the legal level it was John Thomas Smith, 
198 and Charley Carroll was in the Export. That is on 


the legal level. Otherwise, there were many. J. P. 
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Mooney was the president of the Export Corporation at 
that time. There were Graeme Howard and Ed Biley. 
There were numbers. 

“Q. Yon knew Mr. Pratt! 

“A. Oh, yes, I knew Mr. Pratt. 

“Q. And Mr. Sloan! 

“A. Very well 
“Q. Mr. Brown! 

“A. I had very little to do with Mr. Brown. I met him 
in John Thomas Smith’s office. 

U Q. And Mr. Bradley! 


“A. I knew him very well; also the Fisher Brothers, 
Fred Fisher and Charley Fisher. 

*Q. Yon mentioned before that negotiations between the 
General Motors Corporation and Adam Opel A. G. and Opel 
Brothers were carried on in 1928. What was the final re¬ 
sult of these negotiations! 

“A. Well, the first final result was an option for General 
Motors either to buy the plant of the Adam Opel A. G. and 
all the assets of the Adam Opel firm, to buy the stock if the 
Opel Brothers in the meantime converted their firm into a 
corporation. It was an option with the right for General 
Motors to investigate. Investigations took place. I would 
say that in March, 1929 the option was accepted and 
199 payments were made, and escrow agreements were 
made and so forth. 

“Q. What escrow agreements are you referring to! 

“A. There was an escrow agreement—now, I have not 
seen those for many, many years, and I do not quite re¬ 
member whether they were separate escrow agreements for 
Fritz Von Opel and Wilhelm Von Opel. 

“Q. When you speak of Fritz Von Opel, do you mean the 
Brother of Wilhelm! 

“A. That is right 

U Q. I am showing you now Plaintiff’s Exhibit No. 3, and 
I ask you whether this is one of the escrow documents you 




215 

were referring to? This is a letter dated April 11, 1929, 
and addressed to the National City Bank by Mr. Wilhelm 
Von Ope! 

“A. Do yon mind if I read it to refresh my memory? 

"Q. Bead it by all means. 

“A. I mean I remember it, but not the details. It would 
have been the end of March or early in April, I wonld say. 

"Mr. Lanfer: At a previous deposition, it was stipulated 
between the parties that the date of Plaintiffs Exhibit No. 
3 is April, 11,1929. 

"Mr. Connor: That is at page 9 of the depositions here 
tofore taken. 

"The Witness: This looks as if there were two escrow 
agreements. This would only be ten percent. 

200 "By Mr. Laufer: 

"Q. Could you tell us what the purpose of this 
escrow agreement was? 

"A. There were many purposes. In fact, on both sides, 
there were different reasons for being quite satisfied in 
having this escrow agreement In the first place, it was 
felt that it would be well to keep some German ownership, 
at least at the beginning. When we had all the publicity, 
there was quite an uproar when the biggest automobile 
plant in Germany was sold to American control, and this 
enabled us to say that we felt there was at least as much 
capital still in the Opel firm as there was in most of the 
other German automobile plants. 

"Now, I have to recollect a little bit. I know there were 
many considerations on both sides. There was quite some 
discussion about the question. When we started out, we 
were talking of 100 percent While giving it a lot of thought 
on both sides, we could see some very good reasons why it 
should be traded this way. On General Motors’ side, also 


they wanted to keep the interest of the Opel Brothers. We 
knew that there would be quite some feelings because Gen¬ 
eral Motors was going to scrap a great deal of the work 
that Fritz Opel had done; that is, the old Fritz Opel, on the 
engineering end; and they had a terrific program of cars 
ranging from the smallest four cylinder car up to the eight 
cylinder car, compared at that time with the Cadillac. We 
felt in the beginning we were going to reduce the 

201 program, beginning only with the one small model 
and later on to a small six cylinder model, and that 

was almost over the dead body of Fritz Opel. He did not 
say that in so many words. We had all of these fights 
afterwards with him. We felt we wanted to keep him 
interested and have an interest in the development and not 
to break up. We felt that was one of the ways how to do it. 
That is the second reason. 

“The first reason was very important for the General 
Motors. 

“For the Opel Brothers, it was naturally also interesting 
to have some of the money outside of Germany. At any 
time it was interesting to have dollars or get dollars or be 
able to convert to dollars. I think that was interesting to 
the Opel Brothers to get it at a later date. 

“I cannot say that I discussed this particular point be¬ 
fore this was made, but maybe I mentioned it to the Opel 
Brothers that it would probably be advantageous. 

“Q. So, what was the actual, final transaction that was 
made in 1929? 

“A. Before the option was accepted, the firm had been 
changed into a corporation. Now, at that time, my firm was 
already acting also for the Opel Brothers. It was a rather 
peculiar situation. With the permission of General Motors, 
we acted then for both parties practically. It is under¬ 
standable why they would have my firm act in the change 
to a corporation, because they wanted to know that 

202 the corporation, as set up, would be satisfactory tc 
General Motors. When the transaction was made 


the corporation was in existence, then the stock was pur¬ 
chased. 

“Q. How much of the stock was purchased? 

“A. Eighty percent, and 20 percent went into escrow. 

“Q. Ten percent of this stock was referred to in this 
escrow agreement; is that right? 

“A. Yes, I think that is the ten percent; ten percent of 
the 100 percent, that is right 

“Q. And the remaining ten percent? 

“A. As far as I remember, in the name of Fritz Opel. 

“Q. And these remaining ten percents were covered by a 
s imil ar escrow agreement? 

“A. That is correct 

*Q. Now, you say there were very good reasons on both 
sides why a German interest should be retained; is that 
correct? 

“A. That is correct 

*Q. Would it not have been just as well served by having 
the Opel family own outright retain outright, ownership in 
this 20 percent instead of subjecting them to this escrow 
agreement? 

“A. General Motors wanted to be in the position at any 
time, when they wanted to, to make the 100 percent 
203 purchase. Of course, that is the way they started 
out; that was their original intention. 

“Q. This agreement also provided that Wilhelm Von Opel 
or Fritz Opel could, in turn, request General Motors to take 
the stock off their hands? 

“A. That is correct; but at a certain damage. 

“Q. In what respect was there a certain damage? 

“A. As far as I remember, the price was higher if Gen¬ 
eral Motors asked and lower if the Opel Brothers asked. 
So, if they waited until General Motors asked, they would 
have gotten a higher price. 

“Q. Was one of the considerations involved in having Hie 
German interest retained, problems of German taxation? 

“A. On whose side? 
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“Q. On the side of either one, General Motors on the one 
hand or the Opel Brothers on the other. 

“A. As far as General Motors was concerned, we set np 
a situation where the transfer would not be 100 percent in 
the name of the General Motors Corporation. Part of the 
stock went to the Argonaut Realty Corporation, five per¬ 
cent of the stock, if my memory is correct. That was set up 
with the idea if at any time the stock of the Opel Brothers, 
if they insisted on taking over, still General Motors would 
not own 100 percent of the stock. That was done because 
otherwise it would involve a real high real estate 
204 tax. That tax was not meant really to hit cases like 
this, but it would have hit them. For that reason 
we protected it by having five percent to the Argonaut 
Realty Corporation. 

a Q. On the part of the brothers, Wilhelm Von Opel and 
Dr. Fritz Opel! 

“A. As far as tax was concerned? 


«Q. Yes. 

“A. Well, they did not discuss their tax problems at 
that time with me. They did later on, but not then. 

“Q. Mr. Stansfield, I would like to ask you if you are 
familiar with the so-called gift agreement which was en¬ 
tered into between Wilhelm Von Opel and his son? 

“A. Very definitely yes. I have not seen it for quite 
some time. So, I do not remember the exact wording of 
every one of them. 

“Q. I would like to show you a copy of that agreement 
and ask you whether that is the one you refer to, P laint iff’s 
Exhibit No. 5? 

“Mr. Connor: Mr. Laufer, since Plaintiffs Exhibit No. 5 
was put into the record at the depositions taken in Ger¬ 
many I understand that you procured from Wilhelm Von 
Opel, a copy of a document purporting to be the original 
of the gift agreement, and that the document which you 
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have just handed to me is a photostatic copy of that pur¬ 
ported original gift agreement I think it would be 

205 well for the record if this were now marked Plain¬ 
tiff’s Exhibit 5-B, and that in the further discussion 

of the gift agreement, we might preferably refer to Plain¬ 
tiff’s Exhibit 5-B for identification in connection with the 
discussions of the gift agreement 
“Is that agreeable f 
“Mr. Laufer: Yes. 

“Mr. Connor: Let the record show that there has been 
handed to the witness a photostatic copy of Plaintiff’s Ex¬ 
hibit 5-B for identification. 

"The Witness: That is the gift agreement, yes. 

"By Mr. Laufer: 

“Q. Were you present, Mr. Stansfield, when this agree¬ 
ment was signedt 

"A. I am sure I was present when it was signed by 
Wilhelm Von Opel and Fritz Von Opel. I am not sure 
whether I was present when Marta Von Opel signed it I 
lived at Wiesbaden at the same time Wilhelm Von Opel 
lived there. I know for certain it was signed. I remember 
that very definitely. 

“Q. You say you remember definitely it was signed by 
Wilhelm? 

"A. By both. I was present when it was signed. 

“Q. Do you know when that agreement was signed? 

“A. I do not remember the date, but I feel sure that the 
date on here was the date when it was signed, because 

206 I did not usually make agreements and have them 
ante-dated. 

“Q. So, you state that you are sure that this agreement 
was not pre-dated? 

"A. I feel absolutely sure, because I did not do that. 
When I was present and contracts were made, we did not 
ante-date them. It was not a practice. 
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“Q. Did you state to an official of the FBI that you re¬ 
called vaguely some discussion about pre-dating this agree¬ 
ment? 

U A. Definitely not. 

“Q. You never said that to the FBI agent? 

“A. Definitely not 

“Q. Did you tell him that it was entirely possible that 
the agreement may have been pre-dated? 

“A. I do not think I ever would have made such a state¬ 


ment 

“Q. You mean to say that you did not make such a state¬ 
ment to the FBI agent? 

“A. Yes. About a half a dozen FBI agents—I do not 
know how many—have asked me the same question. I do 
not remember every question and every answer, but I feel 
pretty sure that I would not have said to him that it might 
be well possible that it was ante-dated. I would not expect 
to give such an answer. 

“Q. Do you recall who typed the agreement? 

207 “A. Well, I recall who could have typed it, and 

who was in the office of Geheimrat Von Opel, because 
it was in the office of Geheimrat Von Opel, and his chief 
secretary was Miss UebeL I know somebody typed it and I 
know it was brought in and signed. 

“Q. When you drafted this agreement of October 5,1931, 
did you prepare an original draft, or did you have any 
preliminary drafts to work on? 

“A. It would be my guess that there was a draft, very 
lengthy draft, of Max Hachenburg. I have the highest re¬ 
spect for Max Hachenburg, as a lawyer, but I did not think 
this quite met the situation we had there. 

“Q. I an showing you now a document marked Plaintiff’s 
Exhibit No. 8, and I ask you whether this is the draft of 
Dr. Max Hachenburg that you were referring to? 

tf A. It looks like it. I mean I do not remember every] 
detail of it, but it looks like Dr. Hachenburg’s. 
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“Q. Who was Dr. Hachenburg? 

“A. One of the outstanding German corporation lawyers. 

“Q. Did you know him personally? 

“A. Yes; we worked together. He represented the Opel 
Brothers at our first meeeting with General Motors on the 
purchase of the stock or the Opel plant. He had, at that 
time, also made some draft of agreements which we did not 
accept, but we made very much simpler agreements 
208 that I drafted at the same time in En g lish and in 
German. 

‘‘Mr. Connor: You are now referring to agreements with 
respect to the sale to General Motors? 

“The Witness: That is correct; in connection with Dr. 
Hachenburg. 

“We were very close together for days. I met him out¬ 
side as a lawyer.. 

“By Mr. Laufer: 

“Q. Did you confer with him also on the drafting of this 
document of October 5,1931, the Agreement? 

“A. I do not remember that I did, and I do not t hi n k 
I would have. 

“Q. But you saw this preliminary draft that he had 
drawn up? 

“A. That I remember. 

“Q. Did you see any other documents that he had ad¬ 
dressed to Wilhelm Von Opel or Fritz Von Opel about this 
very same agreement? 

“A. It could be, but I do not remember. 

“Q. I am showing you now Plaintiffs Exhibit No. 7, 
copy of a letter dated October 3, 1931, and addressed to 
Wilhelm Von Opel, and I ask you whether you remember 
having seen this letter? 
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“A. It is quite probable that I have seen it. I could not 
swear to it, but I wonld say Wilhelm Von Opel wonld 

209 have shown it to me. 

“Q. I now show yon Plaintiff’s Exhibit No. 9, a 
copy of an outline of the gift agreement, which was con¬ 
tained as an enclosure of the letter of October, 1931, Plain¬ 
tiff’s Exhibit No. 7, and ask you whether you had seen this 
outline at the time of drafting the October 5, 1931 agree¬ 
ment? 

“A. I do not remember this. I do not remember seeing 
it If it was part and parcel of the correspondence up to the 
date when I made this other draft, then I might have seen 
it 

“Q. I am showing you now Plaintiff’s Exhibit No. 10, 
copy of a letter dated October 5,1931, written by Dr. Max 
Hachenburg, and addressed to Mr. Wilhelm Von Opel, and 
ask you whether you saw this letter at the time when the 
October 5, 1931 agreement was drafted? 

*A. I do not remember that letter. 

a Q. When you drafted this agreement with whom did 
you discuss it? 

“A. Well, in the first place, with Wilhelm Von Opel, 
but Wilhelm Von Opel had discussed with me many times 
the desire to be able to preserve—he said he was not 
worried about income, and this went back years before this, 
say in 1929, after the agreement was made—he was worried 
about preserving for himself and for his family, or for his 
family, capital, as much of the capital as he could, and in 
1931, starting, I would say, in the early summer of 

210 1931, as you know, the financial situation, the eco¬ 
nomic situation everywhere, was very upsetting, a n d 

people were very nervous about what was going to happen 
next. So, it was the outcome of many talks. It was not 
that we sat down in 15 minutes and decided this thing. We 
had discussed the general question behind this before. 
We had discussed it in many respects. 


• • 
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“Q. Did you have any discussions with anybody else? 

“A. About this particular deal between Wilhelm Von 
Opel and his son? 

“Q. Yes. 

“A. I do not recall. I recall that maybe the mother was 
present sometimes, but otherwise it did not go outside as 
far as I remember. 

“Q. Did you discuss it with Wilhelm Von OpePs daughter? 

“A. I don’t think so, at least, I definitely do not remem¬ 
ber. I do not remember ever talking to her about business 
matters. I remember talking to her about her family 
212 matters, about her husband, but not about capital 
matters. 

“Q. When you drafted this agreement of 1931, did you 
have the option agreement of 1929 on hand? 

“A. I do not know. 

“Q. Did you discuss it with Wilhelm Von Opel at that 
time? 

“A- In 1931? 

“Q. Yes. 

“A. It could be. If I did, I don’t remember, and I don’t 
remember in what connection, but it could be. I really do 
not know the details. It is seventeen years back. 

“Q. Do you recall whether you discussed that option 
agreement with Fritz Von Opel, the asserted donee? 

“A. When you say the option agreement, do you mean 
the escrow? 

a Q. Yes. 

“A. Wait a minute. Whether I discussed the escrow 
agreement—I am quite sure we did, because it was so 
closely connected. We were not tailing about the same 
agreement. 

“Q. I was talking about the escrow agreement of 1929. 
I will repeat the question. Did you discuss the escrow agree¬ 
ment with Wilhelm Von Opel at the time when you finally 
drew up this agreement of October 5,1931? I am referring 
now to Plaintiff’s Exhibit No. 3. 


“A. It would be naturally that it would, have been 

213 mentioned. We knew the contents of it There was not 
much we could discuss about it It was a simple 

agreement. We knew what the contents were. It was part 
of the atmosphere. 

“Q. You also mentioned or discussed this escrow agree¬ 
ment of 1929, Plaintiffs Exhibit No. 3, with Mr. Fritz Yon 
Opelt 

“A. I do not remember. Also there it is very well pos¬ 
sible; it is almost probable, when we were in together in 
connection with this agreement, because of the way it de¬ 
veloped—I would say we took that escrow agreement for 
granted to start with. It was part of the whole gift. 

“Q. You testified before that this draft by Mr. Hachen- 
burg was not acceptable and required modification; is that 
correct! 

“A. Under the circumstances, yes, that is correct 

“Q. Would you explain to us why the original draft was 
not acceptable or required modification! 

“A. Well, to understand this whole situation you have to 
put yourself into the atmosphere of October 1931 in Ger¬ 
many, which was similar to the atmosphere here now today, 
or anywhere, when you start discussing whether there is 
going to be a war or not, or is this part of the country 
going to turn Communistic or is not—many things we 
know today we did not know seventeen years back. We did 
not know at that date whether we had a lot of time to 

214 go through a very complete set of how this should 
be handled in planning your future, in a very care¬ 
ful way for the son and so on, or whether you had only 24 
hours to do it, you see, because emergency decrees were 
coming out one after another. I do not remember any more 
the dates when they came out. I know at that time there 
was a hectic situation. 

“Q. What emergency decrees are you referring to! 
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“A. I am not referring to any detail. There were very 
many and the current economic situation was almost grow¬ 
ing out of hand. 

“Q. Are you now speaking about the emergency decrees 
by the Bruening Government or any specific emergency 
orders that might have a bearing on Mr. Von Opel’s specific 
situation! 

“A. At that moment, there were no emergency decrees 
that prevented doing what we did with the gift agreement, 
but we did not know whether within 24 hours there wouldn’t 
be something to that effect, or in three days or in three 
months. Before the things happen, you do not know what 
date they are going to happen. 

“Q. Are you referring now to decrees governing foreign 
funds control in Germany? 

“A. Anything could interfere with Geheimrat Von Opel 
making the gift to his son effectively and disposing of 
stock that he had outside of Germany. 

215 “Q. Such decrees would be decrees governing 

currency and foreign funds; is that not correct? 

“A. Don’t let me tie myself down to anything. It was a 
big cloud. We did not know what it might be, what things 
that would interfere with doing what was the intention 
to do. 

“Q. Do you recall that on October 2nd, the German 
Government issued an additional emergency decree relat¬ 
ing to foreign funds control which strengthened the extent 
of government control over foreign funds? 

“A. I do not remember that it was done on the 2nd of 
October. Even if the date was October 2nd, it does not 
mean you knew it on the 2nd of October. It could have been 
a few days later. 

“Q. Or a few days earlier? 

“A. That you blew about it, before the 2nd day of 
October? 

“Q. Yes. 







“A. I do not remember. I do not remember any one of 
the dates. I have not gone over those things. I must say I 
only got my books after fifteen years, just about a month 
ago. So, I was out of contact with those things and they 
did not mean anything more to me, the date. What I was 
concerned with at that time was whether, when we made 
the agreement, we could do it, whether it was legally pos¬ 
sible. I was under the impression, and I suppose everybody 
else would have been, that it was necessary to act 

216 very quickly and very smoothly, to make it effective. 

“Q. So, the whole transaction was carried through 
with some degree of urgency and haste f 

“A. It was almost hectic. I mean at that time the Nazi 
had gotten into power. In every election, they got more 
votes. Some people thought, in spite of that, that we might 
go Communistic, but other people thought they might go 
National Socialistic, but few people knew what the differ¬ 
ence was, but they knew it would not be good for the cap¬ 
italists. 

“Q. I am returning to my question: Why was the draft 
by Mr. Hachenburg abandoned! You said, did you not, 
that there were too many details in this agreement! 

“A. Yes. 

“I will give you a little bit more background. I had a 
lot of experience in Peace Treaty settlements after the 
last war, and I knew how important it was that transac¬ 
tions were made on certain* dates and that they were made 
so that they would stand up under the scrutiny of exami¬ 
nation and cross examination. So, I knew that the impor¬ 
tant thing was to- get this gift settled in a way that some¬ 
body outside of Germany was the one who owned it, that 
it would not be subject to German legislation any more; 
that no pressure could be brought about handling this, and 
for that reason, a lot of things were done that when you 
look at it as a lawyer, who is used to taking things 

217 very peacefully and has a lot of time to thinV things 
over, you might do them a little bit differently, but 
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I knew that the main thing was to get it ont of German 
legislation if we wanted to make this gift effective, and so 
that it stayed outside. - 

“I must say one thing, how capitalists felt in those days. 
There was a fear. Some feared Communism and some 
feared National Socialism, but they all feared something. 
There was a saying at that time that money alone does 
not make you happy. In Germany it was said, ‘Geld allein 
macht nicht glucklich, man muss es in der Schweiz haben.’ 

“That is, money alone shouldn’t make you happy; you 
should have it in Switzerland to be happy about it That 
meant you had to have it outside of Germany. 

“There was also a good reason why this transaction 
should take place outside of Germany just as fast as pos¬ 
sible, and for that reason we did some of the things you 
would not do otherwise in your dealing with a stranger 
and not between a father and a son. 

“Q. Do you know whether, at the time of this agree¬ 
ment, there was some form of understanding between 
Wilhelm Von Opel and Fritz Opel as to how the shares 
that were the object of the gift were to be handled? 

“A. I can tell you my own opinion and my own recol¬ 
lection about this situation. I felt the right thing 
218 would be for Fritz Von Opel to sell the Opel stock 
just as fast as he could, and for this reason: I did 
not want to have it in escrow there and have a situation 
where pressure could also be brought upon General Mo¬ 
tors. I was interested in General Motors getting out of 
the whole situation. If it was known that there was an 
escrow agreement and that General Motors were the peo¬ 
ple who could decide—we said there was so much capital 
in German hands. We did not say whether it would stay 
in German hands or not; we never mentioned that But, 
in case there were regulations that would force the Opel 
brothers to bring their money in or something like that, 
General Motors would have been under the same pres¬ 
sure. They would have been forced, not by law maybe, but 



by pressure that could be exerted on the various corpora¬ 
tions, and I know how General Motors would have acted 
if they had been told by the Government They would have 
said, ‘Well, we will wait until all this is dear and clarified 
and so on.’ For that reason, it was my opinion that if the 
gift was to be made effective in every respect—that is, 
being subject to German laws—it should get out of the 
escrow of General Motors—that was the main thing that 
I felt should happen. 

“Q. And you communicated this opinion of yours to 
your friend, Mr. Wilhelm Von Opel, and to Mr. Fritz Von 
Opel at that timet 

“A. I am sure I expressed it. I do not know 
219 whether they were so dear about this, but I made 
it very clear that I would act quickly and would do 
that I have given a lot of advice that was never followed, 
not only in this respect I did not keep a diary of every¬ 
thing I said. I must say that too. 

“Q. The draft of Mr. Hachenburg’s contained rather 
detailed references to a holding company! 

“A. Yes. 

“Q. Do you know whether or not there was an under¬ 
standing between Wilhelm Von Opel and Dr. Fritz Von 
Opel to have these shares transferred to a holding 
company! 

“A. I do not remember that at all. Let me put it this 
way: I felt that the only thing that was urgent was to get 
it out of the General Motors and have it under the control 
of Fritz alone, and nobody else had to decide what should 
happen to the proceeds of these shares but Fritz Von Opel 
outside of Germany. That was my personal opinion in the 
whole thing. I felt that everything else could be handled 
afterwards. That was not urgent I am sure I said, ‘I do' 
not want to burden the situation at this moment,’ because 
what he was given was practically part of his inheritance, 
in any case, and so on. 
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“Q. Do you recall whether or not it was dear between 
Mr. Wilhelm Von Opel or whether it was made dear as 
between Wilhelm Von Opel and Fritz Von Opel during 
this drafting period, that the Opel shares or their 

220 proceeds should be transferred to a holding com¬ 
pany? 

“A. Well, there is no question that some talk must have 
been about that subject, on account of the Hachenburg 
letter and draft. I mean that would have brought up the 
question. I am sure that I just brushed that aside because 
I did not feel that was a thing that was important at this 
moment. 

“Q. I am not so much concerned about your personal 
opinion at that point, but as to your observation as to the 
relations between Wilhelm Von Opel and Fritz Von Opel 
with regard to this matter. 

“A. Well, I have tried to think of it. I don’t remember 
from that time. I have heard it afterwards. I do not re¬ 
member at that time whether we went into any detail 
about any holding company or anything. I was in the 
management of a concern that was very busy and I was 
asked to sit in and help straighten this situation out. That 
could all be done quickly because we had discussed the 
problems that we were trying to solve very often before. 

“Q. I now show you a transcript of record in the case 
of Uebersee Finanz-Korporation Aktien Gesellschaft ver¬ 
sus Rosen and others in the United States Circuit Court 
of Appeals, and refer you to page 30 of that record, where 
there is an affidavit by Manfred Wronker-Flatow, dated 
June 6, 1935, and call your attention to a statement ap¬ 
pearing on page 31, and ask you whether this refreshes 
your memory. 

221 “Mr. Connor: May I suggest the witness read the 
whole affidavit? 

“The Witness: ‘In September and October, 1931,1 advised 
Dr. Wilhelm von Opel and his son Fritz von Opel in the 
preparation and execution of a deed of gift from the former 



to the latter, of which a copy is attached to the affidavit of 
Mr. Fritz von Opel herein marked Exhibit R. I participated 
in the conversations which led up to the execution of these 
documents. In these conversations, it was stated by Dr. 
Wilhelm von Opel and Mr. Fritz von Opel that the securities 
should be transferred to a corporation for the purpose of 
protecting the interests therein created by the deed of gift 
The clauses in the deed of gift relative to the usufruct 
reserved to the parents of Fritz von Opel were particularly 
insisted on by Dr. Wilhelm von Opel, who said that he 
attached the greatest importance to this restriction on and 
reservation from the gift As drawn by me the deed of gift. 
Exhibit R, was drawn for the purpose of carrying out the 
intention of the parties so expressed.’ 

“Is that what you wanted me to read! 


“Q. Yes. 

“Au This was in 1935 and this is 1948, and probably what 
I said at that time was fresher in my mind. At this moment, 
I do not recollect 

“Q. Do you remember having made this affidavit to 
222 an American court in 1935T 

“A. I remember having made an affidavit at that 
time, and I suppose it is that 

“Q. Will you have a look at the entire affidavit and see 
if you can identify it as your own? 

“A. Well, I made an affidavit to that effect I suppose it 
is verbally what I said. That I cannot swear to without 
seeing my own draft I do not remember every detail of 
it 


“Mr. Laufer: I will have marked as Defendant’s Exhibit 
D-34 the affidavit of Manfred Wronker-Flatow, dated June 
6, 1935, appearing on pages 31 to 35 of the transcript of 
the record in the United States Circuit Court of Appeals for 
the Second Circuit in the case of Uebersee Finanz Korpo- 
ration Aktien Gesellschaft versus Walter T. Rosen et aL 
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“By Mr. Lauf er: 

“Q. Coming back to this drafting period on or about 
October 5, 1931, did you know at the time that Fritz von 
Opel held an option on certain shares of a Swiss corpora¬ 
tion called Uebersee Finanz-Korporationf 

“A. I do not recall hearing that name until long after 
that. 

“Q. Did you know that he held options on shares in some 
Swiss corporation at that time? 

“A. I do not remember that I did. 

“Q. You stated before that about that time when 

223 the gift agreement was signed, the sale of these shares 
had been practically decided upon; is that correct? 

“A. I know that I personally was strongly in favor of 
selling them. 

“Q. Well, I am interested in the intentions of the parties. 

“A. I flattered myself that they were following my advice. 
Whether they were going to or not, I do not know. I pre¬ 
pared everything so they could do it, and could do it smoothly 
and without any noise. 

“Q. I show you again a copy of the alleged gift agree¬ 
ment of October 5, 1931, and marked Plaintiff’s Exhibit 
5-B, and call your attention to the second sentence in the 
first complete paragraph of this agreement which reads in 
English that the agreement was made, ‘In order to preserve 
the property in the male line of descent’ of the Opel family, 
and I would like to ask you to explain the meaning and pur¬ 
pose of that statement? 

“A. Well, you see, this agreement was in an unorthodox 
way for this reason: Properly, the agreement should have 
been made before a notary public and under the ordinary 
circumstances, that is what we would have done. A notary 
public, under German law, is something entirely different 
from a notary public over here. I wonder whether I have 
to go into detail there? 

224 “Q. If you will state briefly the difference. 

“A. Well, the difference here, I believe, anybody 
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who can write their name and a few other things can apply 
to become a notary public, and he has to be able to answer 
some questions that he knows before he goes to answer 
them. Over there, you have to be a lawyer of old standing. 
In some states over there, you could only be a notary public, 
but you had to be a fully qualified lawyer, with qualifications 
to become a learned judge, in any case, in any state, you 
have to have that qualification, as far as I remember. 

“Now, in those states that I really know, as a rule, they 
were lawyers of old standing that became notary publics.. 
When a notary public took up a notarial act, he kept the 
originals in his own notarial file, and all he handed over to 
the parties was a copy, a certified copy of the original. If 
the notary died, for instance, the originals would go to the 
court, and the court would keep them, and God knows how 
many years later, you could always get a certified copy of 
that original, and it was as good as the original in any place 
under the law. The notary public files were always open to 
inspection at any time because he had to take care of the 
payment of stamps duty taxes. 

“Q. Inspection by whom? 

“A. As far as I remember, by the tax control, to see 
that the taxes were properly taken care of. In many 
225 cases, the notary did not have the right to hand over 
certified copies before those taxes were paid. 

“So, we had a good many reasons why, at that time, we 
did not want to run into danger of having any publicity of 
a big gift being made, a gift of this extent being made. We 
did not want it to leak out until the gift was effective and 
was really made valid. It was my idea at that time that the 
quickest way to act was that way without any publicity and 
have Fritz Opel take care of the whole situation. 

“Q. I should like now to revert to my question, why the 
statement was made in the first paragraph of this gift, 
‘In order to preserve the property in the male line of de¬ 
scent’? 
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“Now, although we did not want this document to become 
public property before we really had obtained the purpose 
of this document, that is, to get this part of the Opel fortune 
into hands that would not be subject to the German laws 
any more—before we had achieved that, we did not want 
it to become public property. After that, we knew we had to 
present it, and we had to state that gift was made and gift 
tax had to be paid. So, for that reason, knowing the senti¬ 
ment of the Germans, we did not have to tell them and we 
did not want to tell them—in fact, the transaction that was 
being made was parting with the Opel’s stock to an extent. 

So, I can assure you, we made many documents that 
226 way, that were made for the Nazi people to read 
them and be happy about them when they read them. 
This read all right for a Nazi, to see that the father who 
was subject to Nazi pressure, wanted the son to keep this in 
the family. 

“Q. At that time, in 1931, what Government was in 
power? 

“A. The Bruening Government 

“Q. When you speak of Nazi pressure, you are referring 
to some indefinite future? 

“A. Yes. 

“Q. You just stated that you wished to keep the situation 
under your control until the shares were sold; is that cor¬ 
rect? 

“A. Yes; until they could not touch it. 

“Q. You said before, you avoided a notarial act in order 
to preserve the secrecy of this transaction? 

“A. That was one of the things. I do not know whether I 
said secrecy or not; keep it in the family. 

“Q. You said you wanted to keep it in the family? 

“A. All right. 

“Q. In making a notarial act, the only access to these 
notarial files would be had by the Government; is that cor¬ 
rect? 


235 


.“A. Bight; and the tax authorities; and whatever that 
meant already then, and whatever it meant in the future, 
we found out later on to the fullest extent, but we had some 
idea what it could mean. 

“Q. So, you wished to keep the agreement a family 

227 secret, at least until you had sold the shares; is that 
correctt 

“A. The same as we did with the whole Opel transaction 
in 1928 and 1929. No publicity came out of the Opel trans¬ 
action until it was finalized. For six months, nobody knew 
anything about it, about the way we handled it 

“Q. But the 1929 transactions were formalized and final¬ 
ized before a notary public; is that right? 

“A. Not at the beginning. At the beginning, two of these 
agreements were signed in Paris and one of the managing 
directors—in fact the managing director of the General 
Motors GMBH—had typed the English agreement, and my 
wife, who was a very poor typist, who never did it for any 
business purposes, typed the German agreement and 
Hachenburg dictated while I wrote the German part and 
English part. We kept the secret there too as long as neces¬ 
sary. 

“Q. This agreement of October 5 was never formally 
notarized afterwards! 

“A. It was not necessary, because you could legalize the 
gift just by performance. 

“Q. When was the gift perfected under German law after 
the signing of this agreement? 

“A. When the transfer of the donated object was actually 
made. I hope ‘transfer’ is the proper word in American legal 
law. 

“Q. When was the gift then perfected? 

228 “A. At that date it was perfected. 

“Q. At that date it was perfected? 

“A. Yes. 

“Q. You stated before that you wished to wait You did 
not mean to say you wished to wait until the perfection of 
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the gift, because the agreement, itself, constituted, accord¬ 
ing to what you say now, the perfection of the gift? 

“Q. Not according to what I said, no. The agreement 
itself was not notarized and thereby, there was no legal 
possibility to sue, for instance, under that agreement. If it 
had been notarized, then the donee could sue the donator.” 

Mr. Burling: I appreciate the difficulties counsel has in 
reading. I would respectfully request that he endeavor to 
read it as much as possible so that the meaning we gave to 
the sentences can be brought out I am sure it is through 
inadvertence that counsel has read through a great many 
commas. 

Mr. Gallagher: You want the commas read? 

Mr. Burling: I don’t want the commas read. 

Mr. Gallagher: The pauses, you mean. 

Mr. Burling: I want the sense brought out 

Mr. Gallagher: I am sure we can. I wanted to expedite 
it 

Where did we leave off? 

The Court: You read that part, Mr. Burling. 

229 Mr. Burling: May I read it? 

The Court: You read it 

(The reading of the deposition continued, Mr. Burling 
now reading the questions and Mr. Boland the answers): 

“Q. At that time, then, was the gift completed? 

“A. In fact, when the shares got in the power of Fritz 
von Opel, or whichever way it was done afterwards—I do 
not know how they handled it at the final stages. I know 
what we did so they could handle. 

“Q. So, the gift, what is called in American law, an 
escrow agreement, it was not the transfer itself? 

“A. That is correct. 

“Q. So the execution of the gift was to take place at 
some later stage? 
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“A. Correct 

“Q. And in what form did you visualize the effectuation 
of the gift! 

“A. Well, there were two possibilities. There, again, 1 
want to make it clear, I had this double capacity. I did not 
want to have General Motors involved in any way in this 
whole thing, and for that reason, for quick action and not 
make it necessary for American lawyers to pass on the 
legality of the gift act and so on, I just made out power 
of attorney for Fritz von Opel so that he could go over 
and give instructions to General Motors to get out 
230 of the escrow. From then on, as far as I was con¬ 
cerned, they were practically on their own. I had 
opened the doors of how to do it and how to get it under 
control. Whether they did it or how they did it, it was up 
to them. I do not think I followed through on the further 
steps. 

“Q. If Fritz von Opel never took the shares out of es¬ 
crow but sold them directly to General Motors, when, in 
your opinion, was the gift executed! 

“A. Well, he was acting at that time, as far as the out¬ 
side was concerned, on behalf of the owner of record. I 
would say that the moment he put into his own name either 
the shares or the proceeds, he had the right to act as the 
owner of the stock, from that moment, because Wilhelm 
von Opel immediately gave him the power to act This 
power was also for several reasons. One of the reasons was 
my experience with legal foreign documents getting into 
the hands of American lawyers and the time it takes before 
they decide that this document is in order and they can 
transfer millions of dollars to somebody else. I mean they 
do not do that in a half hour’s time. 

“Q. You mentioned before that you thought the gift 
was completed at a time— 

“A. When the transfer was actually made. 
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“Q. When the transfer was actually made to Fritz von 
OpeFs own name! 

231 “A. To Fritz von Opel 

“Q. To Fritz von Opel as the attorney in fact, of 
Wilhelm von Opel? 

“A. Wait a minute. You talk about the shares. Internally, 
it was the understanding that he was the owner at that 
moment. Externally, there was no intention—in fact, it 
was the intention not to make that clear, because the proxy 
was not in order. It was, to an extent, taking the place of 
a complete notarial act. 

“I do not want to decide at this moment, without think¬ 
ing it over very carefully, at what moment this gift agree¬ 
ment became effective by performance. 

“Q. What sort of shares were these automobile shares? 

“A. Usually they were bearer shares, so I suppose they 
were bearer shares. I mean German shares, as you probab¬ 
ly know. They were in escrow under the name of Wilhelm 
von Opel. 

“Q. Coming back to the gift agreement of 1931, do you 
remember that it contained certain provisions about Niess- 
brauch? Whose idea was this insertion of this Niessbrauch 
provision? 

“A. Probably everybody’s. There again, you must, think 
of the situation, that we did not know what was going to 
happen. I personally felt that the Nazi had a good possi¬ 
bility of getting into power, and their programs were 
printed all over the place. So there was a possibility that 
some day, capitalists would be very happy if they could 
walk out of their country with their hat on and 

232 would know where to go. Now, naturally, Geheimrat 
von Opel always had a claim against his son. If the 

father could not take care of himself, he could always ask 
his son to take care of himself, but the extent he had to 
take care of himself was not the same as if he got a proper 
usufruct. 


“You see, there were two ideas. In the first place, the 
substance had to be preserved outside of Germany. It was 
my opinion that that could only be done if there was 100 
percent, an absolute, transfer of title to the substance to 
Fritz von Opel. I have seen such cases before. The second 
thing was if everything went wrong in Germany, the same 
way it went wrong in Russia before, he would still have 
something outside that he could fall back upon—it would 
not be the substance, but it would be part of the fruits of 
the substance that he would have for himself, and for his 
wife in an emergency. And, there again, we did not com¬ 
plete that in this agreement. We opened the doors. We ex¬ 
pressed intentions understandable. We relied more on the 
son carrying out the expressed intentions in the case of 
emergency than pinning it down in a legal agreement as 
you would do if you were giving away part of your for¬ 
tune to a stranger with no obligations and, certainly, no 
moral obligations. 

“Q. If that was the purpose, would your objectives not 
have been just as well served, or better been served, by 
leaving out any references to Niessbrauch instead of 
233 specifying the circumstances, such as Niessbrauch, 
since it involved a transaction between father and 

son! 

“A. Yes. It is very easy today to decide what would 
have been better or what would not have been better, and 
I agree with you that probably Niessbrauch was not the 
best way. It was started by Hachenburg to throw in Niess¬ 
brauch. Personally, I would have probably only mentioned 
the intention to do this and would have expected the son 
to carry it out. It could have been done in a different way. 

“Q. You were the final draftsman of this agreement, were 
you not? 

“A. I agree. I had just about as much time for drafting 
as you have for catching a lunch, and so on. Nevertheless, 
it does not make any difference, as far as I am concerned, 
because it could have been handled that way if they 
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wanted to. You see, they wanted a much more elaborate 
setup. 

“Q. They insisted on the. insertion of this Niessbrauch? 

“A. Something to that effect. At that time Niessbrauch 
was used, yes. It may not be the proper thing to mention 
this, but I would think Wilhelm von Opel also wanted to 
have a little whip in hand some time over Fritz that he 
could use suddenly. He had so much money and income 
out of this that he would know he had to talk to his father 
about it any time his father wanted him to do so. 

“Q. So, Fritz von Opel was not pleased with the 

234 insertion of this Niessbrauch? 

“A. I would not say so. 

“Q. Now, you drafted these Niessbrauch provisions in 
their final form. Were they validly created? 

“A. The Niessbrauch? 

“Q. Yes. 

“A. All I can say was that I drafted this agreement. I 
knew that this agreement itself was not more than a letter 
of intention, as far as that is concerned, but always rely¬ 
ing on the father and son relation. I would say it goes a 
little further, because I would say it is worded in a way 
that the father could sue Fritz von Opel to create a Niess¬ 
brauch under agreement. I think that is the case. But, 1 we 
did not talk about law suits at that time. I do not think 
they ever had them, as far as I know. 

235 “Q. I call your attention to a statement made by 
you in your affidavit of June 6, 1935, Defendant’s 

Exhibit No. 34,”—Now Defendant’s Exhibit No. 8, old 
34—“in which you say, ‘The clauses in the deed of gift 
relative to the usufruct reserved to the parents of Fritz 
von Opel were particularly insisted on by Dr. Wilhelm von 
Opel, who said that he attached the greatest importance to 
this restriction on and reservation from the gift. As drawn 
by me, the deed of gift, Exhibit R, was drawn for the pur¬ 
pose of carrying out the intention of the parties so ex¬ 
pressed.’ 



“Is that statement correct that yon made at that timef 

“A. He did think it was important to have Fritz still 
a little bit under control, as far as the income was con¬ 
cerned, and if he went haywire, he conld step in and pni 
him on the right track. . 

“Q. So, the Niessbranch was something that was to be 
immediately effected as a potential whip or so, as yon 
termed itf 

“A. I did not say that, that it had to be immediately 
effective. Everything here was only pointing the way they 
wanted to handle things. 

“Q. Unless the instrument created this power of Wil¬ 
helm over Fritz, the intention of the parties would not 
have been carried ontt 

“A. Well, the gift was not carried out by that 
236 document, neither. They were both relying on each 
other that they would. 

“Q. I call your attention further to a statement in your 
affidavit of June 6,1935, in which you state as follows: 

“‘In German law, the right of usufruct (niessbranch) 
was and is recognized to be a separate estate in the thin g 
and to be a real thing or right in rem (dingliches rechf) in 
the thing. By virtue of this concept of German law, and 
the deed of gift itself Dr. Wilhelm von Opel and his wife 
retained an independent property right in the securities 
described in the deed of gift and in any and all proceeds 
thereof, which independent property right gave the parents 
certain definite rights and powers under German law with 
reference to said securities and their proceeds.’ 

“You then specify the various rights of the parties in¬ 
volved in this Niessbranch. 

“You still think that this statement states the law cor¬ 
rectly as it applied to this particular transaction f 

“A. Let’s put it this way: I was under the assumption 
that everything had been done to carry out the letter of 
the deed and to make it really effective. I did not know it 
had been. In case it had, those were the conditions. 
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U Q. You mean to say now that you made an affidavit in 
1935 to the Court without ascertaining from the parties 
involved what was actually done pursuant to the 

237 agreement you drafted? 

“A. I gave a legal opinion on conditional situa¬ 
tions, but I did not pass any opinion on the transactions 
they had done without asking me, and afterwards I did 
not know how they had done it. I was under the impression 
that they had been done at that time, that both had been 
made effective. 

“Q. But you did not make a statement on German law, 
as a legal expert alone; you make this statement as the 
draftsman of this agreement; you made statements in this 
affidavit as to the intentions of the parties and so on? 

“A. Those were the intentions, yes. Whether they car¬ 
ried them out, that was something else. I did not say they 
carried them out, because I really did not know. In fact, I 
must say I took it for granted they did. 

“Q. I am reading now another portion of this affidavit, 
and I am quoting as follows, from page 34 of the tran¬ 
script of record: 

“ ‘I am informed that with part of the proceeds of the 
securities described in the deed of gift, Exhibit R, Mr. 
Fritz von Opel purchased shares of a Swiss corporation, 
Uebersee Finanz-Korporation A. G. If this be the fact, I 
am of the opinion that under German law the above-de¬ 
scribed rights and obligations based on the reserved usu¬ 
fruct would attach to the Uebersee Finanz-Korporation 
shares in the same manner as if these shares had been 
described in the deed of gift itself. 

238 “ ‘I am informed that with part of the proceeds 
of the securities described in the deed of gift, Ex¬ 
hibit R there was purchased a quantity of gold now situ¬ 
ated in the United States. On this assumption of fact, I 
am of opinion that under German law the above-described 
rights and obligations based on the reserved usufruct 
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“A. This, I would say, is only correct with the assump¬ 
tion that it was actually carried out the way that it was 
intended. 

“Q. Did you spell out any such assumption at that point! 

“A. I do not think I had any doubt at that point. I must 
have been given that impression that it was, but I would 
not go into that That must have been my impression at 
that time, otherwise I would not have said it. 

“Q. Mr. Stansfield, did Wilhelm von Opel ever 

240 discuss with you the advantages of having Fritz von 
Opel classified as a devisenauslaender, or foreign 

national, within the meaning of the German Foreign Funds 
Control Laws! 

“A. We discussed the possibility of having Fritz von 
Opel outside and the advantages that might have, in some 
respects, long before xhere was this devisengesetzgebung, 
that we are talking about. 

“Q. And what were the advantages that you saw in hav¬ 
ing him classified as a foreign national, non-resident of 
Germany! 

“A. Well, to prevent him from being subject to laws that 
might be—might come out in the future, where it would 
be of importance. 

“Q. Was this qualification or classification of Fritz von 
Opel as a devisenauslaender or foreign national, for pur¬ 
poses of Foreign Funds Control, discussed at the time when 
this 1931 agreement was made! 

241 “A. I don't remember that at that time there was 
much talk about that. 

“Q. Did Wilhelm von Opel ever express himself to you 
as to the advantages of having Fritz von Opel so classified, 
after Fritz von Opel had left Germany! 

“A. Well, we have discussed the advantages. We had 
seen so many examples of situations like that, from people 
who came from Russia; and we know about what had hap¬ 
pened to them; and from other countries; that we have* 
talked about those things. I was very much aware of the 



importance of it; and I don’t know how much we had to 
talk about it We had demonstration lessons since 1917 
directly in front of our nose. I think every American 
understands it, more when they see the Hungarians and 
the Czechoslovakians, and all these people come over here. 

“Q. Do you know whether Wilhelm von Opel ever tried 
to modify the escrow agreement of 1929, by negotiations 
with the officials of the General Motors Corporation, be¬ 
fore this alleged gift agreement of 1931! 

“A. I think from the very beginning they disliked the 
fact that they were going with the mark up or down, 
didn’t like that, that General Motors would not run 
risk of what happened to the mark; and they didn’t like 
so much. 

“Q. Why shouldn’t it be to the advantage, in 
242 way, to General Motors, if it is a disadvantage 
the Opel family! 

“A. Well, they didn’t know—it was a risk to both sides. 
If they could have pinned it down to exact, absolute figures, 
that they would have liked to have done; but that, they 
couldn’t do. 

“Q. Do you recall whether there were negotiations con¬ 
cerning a modification of the escrow agreement along these 
lines! 

“A You mean after the escrow agreement was made! 

“Q. Yes. 

“A. I remember up to the point, there were a lot—at 
the moment, I don’t remember any talks—you mean 
tween ’29 and ’31! 

“Q. That is right 

“A. I don’t remember any at the moment 

“Q. If such negotiations took place, would you have been 
one of the negotiators! 

“A. It could be. They could also have taken it up directlj 
with the head office. 

“Q. I was speaking just now of modifications prior to the 
alleged gift agreement of 1931. Do you know whether after 
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that date, there were any negotiations concerning such a 
change? 

“A. After the gift agreement? 

“Q. Yes. 

“A. I don’t remember, from my own recollection, that 
there were any such. 

243 “Q. Mr. Stansfield, I am showing you now Defend¬ 
ant’s Exhibits 6 and 7, and ask you whether you have 

ever seen these before? 

“A. What is it, on page 4 here? I see now what it is. It is 
a cable. I just didn’t know what— 

“Q. This here (indicating). 

“A. I remember that Geheimrat von Opel—I am trying to 
remember. There was something between Fritz Opel—that 
is, old Fritz Opel—and Wilhelm von Opel; they had an 
argument always about this. 

“Q. What was the argument about? 

“A. About the gold clause. In fact, from the beginning it 
was very strong objection not to have that in. People were 
not afraid in 1928 of the dollar, or 1929 of the dollar; but 
they were afraid of the mark. But I do not recall detail about 
this. I mean, in detail, I don’t remember what this all was 
about 

Wilhelm von Opel personally, probably would have pre¬ 
ferred—there is another one; that is their reply, yes? 

“Q. Yes. 

“A. I really don’t remember this exchange of cables. I 
don’t remember it. It was not in line with my thinking on 
the whole plan. 

“Q. Do you remember what happened after the execution 
of this agreement on October 5? 

244 “A. Well, in what respect? A lot of things hap¬ 
pened. 

“Q. Well, in accordance with what the parties planned 
at the time, as you understood it? 

“A. Well, if I remember correctly, Fritz left almost im¬ 
mediately for the United States; and as I stated this mom- 


ing, I believe, already, I felt the easiest way to handle it 
was to get it out of the hands of General Motors. For that 
reason, if I saw the telegram of the third, I believe I would 
have advised against it 

“Q. Do you know when Fritz von Opel came back from 
the United States! 

“A. Fritz did! 

“Q. Yes. 

“A. No. 

“Q. Was it immediately or— 

“A. I don’t remember. 

“Q. You do not remember! 

“A. Not at this moment. I don’t remember. If you will 
help me, maybe— 

“Q. Do you recall a visit by John Thomas Smith, the 
general counsel of General Motors in Buesselsheim, about 
that time, or somewhat later! 

“A. I recall a number of visits of John Thomas Smith; 
and I don’t think I could fix any dates at all with regard 
to it 

245 “Q. Now, after October 5, 1931, did you at any 

time discuss this agreement, or its execution with 
Wilhelm von Opel or Fritz von Opel! 

“A. The execution of the agreement! 

U Q. That is right 

“A. No, I don’t—I don’t remember. I would have only 
discussed it if they asked me any more questions. 

“Q. Well, did they ask you any more questions after 
that! 

“A. I don’t remember. 

“Q. You do not remember! 

“A. Nothing, as far as I was concerned, nothing of im¬ 
portance happened where I was acting for them in that 
respect. They did it without me, whatever they did, after 
that 

“Q. Were you ever consulted by either Wilhelm von 
Opel or Fritz von Opel concerning any taxes payable on 
this transaction! 
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“A. Well, we were very clear that gift tax would have 
to be paid; and that was discussed; but it was not my 
business to say how much the gift tax would be, and how 
that had to be handled; because they had their tax experts. 

“Q. You did not deal at all with the tax aspects of this 
transaction! 

“A. If I talked about taxes, it was only in a very general 
way; but not for me to act as an expert on it. 

“Q. Do you know whether Wilhelm von Opel had 
246 disagreements or difficulties with the tax authorities, 
concerning the amount of taxes payable! 

“A. He would have been quite an exception, if he didn’t 
have some difficulties with the tax authorities in those days, 
I would say. Anybody who had a lot of money had a lot 
of discussions. 

“Q. But you do not remember anything definite about 
that! 

“A. You see, I remember very much later—but that— 

. “Q. When was that! 

“A. That had nothing to do—in ’33; yes, in ’33 and *34, 
there were tax—difficulties—I don’t know; it had nothing 
to do with taxes, I believe. I am not quite sure. 

“Q. Then you are not speaking of tax difficulties in 1933 
or 1934! 

“A. No, I don’t think so. 

“Q. And you did not discuss these tax aspects of the 
gift with officials of General Motors either! 

“A. Of the gift! I didn’t discuss the gift with the officials 
of General Motors at alL 

“Q. You never did! 

“A. I don’t remember that I ever did; and I don’t think 
I did. I feel pretty sure I didn’t. 

“Q. And you say— 

“A. In fact, I did not want to involve them in the whole 
thing. 

“Q. And you say that you did not consult with 
them on the tax aspects, either, of that gift! 
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“A. General Motors ! 

“Q. That is right 

“A. I don’t quite see what aspect I should discuss with 
General Motors, as far as the gift is concerned. I don’t 
see your point Maybe it is— 

“Q. Do you recall that a proposal was made at one time 
to repurchase this minority interest on the part of Wil¬ 
helm and Fritz von Opel, or Wilhelm von Opel alone! 

U A. I do; because I came over to the States in connec¬ 
tion with that 

“Q. Had this proposal anything to do with the problems 
of German taxation, in which Wilhelm von Opel was in¬ 
volved, as a result of the gift! 

“A. I really don’t know now, at this moment, what was 
the reason why they wanted to discuss that at all I wouldn’t 
know at the moment 

“Q. Do you remember whether the Opels at one time 
suggested to the officials of General Motors Corporation 
that the Opels should reacquire the interests that they had 
transferred, this minority interest that they had trans¬ 
ferred, in a purely fictitious fashion, so as to make the 
Opels appear again as the owners of this minority inter¬ 
est! 

“A. There was some pretty wild scheme, I be- 
248 lieve, that was not acceptable to General Motors, at 
all, the way it was put up. 

“Q. It was put up by the Opel family though! 

“A. I think so, yes; was brought up by the Opel family. 

“Q. That they would reacquire the shares in a purely 
fictitious way! 

“A. I wouldn’t use the word ‘fictitious’ because I don’t 
remember the detail of it. It never came off; and it did 
not— 

“Q. I show you now a letter dated June 2,1932”— 

Mr. Gallagher: I want to point out at this point, Tour 
Honor, we are supposedly offering the testimony at this 



250 


point. I mean, it is our witness. And at this point we would 
not have offered this, because it is sheer hearsay. 

If you want it read, because you think it is relevant to 
the part read, I want the record to reflect that you are 
reading it in. I am just pointing out I would have omitted 
this. 

The Court: Then you do not offer it? 

Mr. Gallagher: We do not offer it 

The Court: Mr. Laufer was examining the witness. 

Mr. Gallagher: That is right, Your Honor. 

The Court: If you don’t offer it, then I think he will 
have to offer it on cross; otherwise it won’t come in. 

Mr. Gallagher: All right, Your Honor. 

249 The Court: Are we getting anywhere near the 
end of this? 

Mr. Gallagher: There is about twenty minutes left, I 
think. 

The Court: Then I think we had better adjourn. I have 
to complete a case tomorrow morning; so you be here at 
11 o’clock. We will adjourn until 10, and this case will be 
resumed at 11 o’clock. 

(Accordingly, at 4:20 p.m., the trial was adjourned until 
11 o’clock tomorrow morning, Friday, December 10, 1948.) 

• • • • • 
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Deposition of Manfred Stansfield (Wronker- 
Flatow) (Resumed) 

Mr. Burling: Your Honor, I was reading from page 206, 
and I was asked to start skipping. I will ask counsel to ad¬ 
vise me how far they would like me to skip. 

Mr. Gallagher: I would skip the next four or five 

253 pages, all the way over to 210, starting “Mr. Stans¬ 
field, are you today,” and so forth. 


(Accordingly, the reading from the deposition was re¬ 
sumed, Mr. Burling reading the questions and Mr. Boland, 
on the witness stand, the answers:) 

“Q. Mr. Stansfield, are you today indebted to Mr. Wil¬ 
helm von Opel? 

“A. No, I don’t consider myself indebted to Wilhelm von 
Opel. 

“Q. Mr. Wilhelm von Opel has stated to the American 
Military Government that you owe him a considerable 
amount 

“A. That is his privilege; but it is my privilege to say 
that I am not 

“<J. On what grounds do you state that? 

“A. Do I have to state here why or what? Is that a ques¬ 
tion that has anything to do with this? If he brings up the 
case, he states on what ground it is; I will state on what 
ground it isn’t Is that a question that— 

“Q. I think you are required to answer the question, 
why you don’t consider yourself indebted to Mr. Wilhelm 
von OpeL 

“A. It was set off through services on my side. 

“Q. When were these services performed? 

254 “A. Oh, during the years. 

“Q. What years? 

“A. My personal opinion is that there was never any 
intention to ask it back; but that is a matter, in itself. 

“Q. I show you a photostat of a document dated March 
16, 1931, and ask you whether that is your handwriting 
and your document. 

“A. Definitely my handwriting, my document. I haven’t 
seen it since. 

“Mr. Laufer: Will you please mark this document as 
Defendant’s Exhibit D-36; and I offer it.” 
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Mr. Burling: If Your Honor please, the exhibit we now 
mark bears directly on the issue whether Wronker-Flatow 
should be here, and I therefore ask leave to read it, in the 
translation, or ask Your Honor to read it 

Mr. Gallagher: No objection. 

The Court: You may read it 

Mr. Burling: The exhibit reads, in the translation: 

“Wiesbaden, March 16, 1931 (Bosselstrasse 7). 

“I, the undersigned attorney Manfred Wronker-Flatow, 
acknowledge having received from Geheimrat Dr. ing. h.c. 
Wilhelm von Opel a loan of 20,000.00 Dollars. Interest 
thereon is to be paid at the end of each period at the Reichs- 
bank discount rate current at that time beginning 
255 on April 1, 1935; for the first time on July 1, 1935. 

Repayment is to be made by 10 annual instalments 
of $2,000.00 each (two thousand Dollars United States Cur¬ 
rency) beginning on April 1, 1936; first instalment payable 
on April 1, 1936; for the consecutive years likewise on 
April 1. As collateral serve the life insurance policies which 
I have taken out in favor of my wife with the Iduna Life 
Insurance and with the French Life Insurance L. Urbaine 
in the amount of RM40,000.00 respectively Francs 125,- 
000.00, which will become payable, except in case of death, 
in the years 1947 respectively 1948. My wife Alexandra 
Wronker-Flatow, nee Manzel, recognizes by her signature 
this agreement as also binding for herself. 

sgd. Manfred Wronker-Flatow 
sgd. Alix Wronker-Flatow.” 

Mr. Gallagher: What was the date on that, Mr. Burling? 

Mr. Burling: March 16, 193L 

I ask that that be received in evidence. 

(The letter heretofore identified as Defendant’s Exhibit 
No. 28 was accordingly received.) 

• • • • • 
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Afternoon Session 

The Court: All right, gentlemen. 

Deposition of Manfred Stansfield (Wronker^Flatow) 
(Besinned): 

Mr. Burling: At the bottom of page 211— 

(Mr. Burling reading the questions and Mr. Boland, in 
the witness chair, reading the answers): 

“Q. Did you render any services to Mr. Wilhelm von 
Opel after 19371 

“A. Wilhelm von Opel? 

“Q. That is right 

“A. No, I don’t think so. I don’t recall. 

“Q. I am showing you now a photostat of a letter 
270 dated March 8, 1937, and ask you whether you 
identify this letter as written by you? 

“A. Yes, I see this; that is my letter. That was written 
for a purpose for Geheimrat and for Nazi purposes.” 

Mr. Burling: 1 would like to have this letter marked as 
Defendant’s Exhibit 29 and 29-A, and I offer it in evi¬ 
dence. 

(The letter was accordingly marked and received in evi¬ 
dence as Defendant’s Exhibit 29 and 29-A.) 

Mr. Gallagher: Does Your Honor wish a copy of this? 

The Court: He can read it, if he wishes. 

Mr. Burlin g : I should like to read it, if I may— 

“New York, March 8, 1937. 123 W. 57th Street. 

“Dear Geheimrat: First of all I have to apologize for 
my long silence. I was never before aware how difficult 
it is to write letters in which one is compelled to admit 
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being unable for the moment to live up to obligations pre¬ 
viously incurred 

“You, dear Geheimrat, know that I incurred these obli¬ 
gations under circumstances which seemed to guarantee 
that I would be able to meet them. In spite of the most 
successful pioneer work for G. M. and the Opel firm, I have 
been deprived without any fault on my part of the very 
foundations of an arrangement, when things took a turn 
which no sensible and intelligent man could have been ex¬ 
pected to take into consideration. Now after fifty 
271 years of most strenuous work and of great success I 
find myself with my wife in a more and more ex¬ 
hausting struggle to earn a living and enough money to 
support and educate our six children. 

“To be forced in such times to write about repaying 
sums of money which are entirely out of proportion to my 
present situation is paralyzing to such a degree that one 
postpones it again and again hoping to be able to write 
something positive. The delay has become unduly long, 
and I am sincerely grateful to you for not having doubted 
my good will to pay my debt in spite of my long silence 
which would have been incomprehensible under normal 
conditions. 

“In the last three years full of work and worry, which 
are now behind us, I hope to have laid the foundation of 
an organization which in 1937 ought to yield enough to 
enable me to start redeeming my debt. I am confident to 
be in a position to submit to you positive proposals in 1937, 
probably during the next six months and would be very 
grateful to you for having patience until then in view of 
the prevailing circumstances which were brought about 
through no fault of my own. 

“Please rest assured that although everything I had 
built up in decades has been destroyed, and in spite of all 
obstacles and all difficulties which often seem in- 
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272 surmountable, my intention remains unshaken to 
meet liabilities which I incurred in good faith. 

“Since my health has so far withstood all the hard physi¬ 
cal and mental trials and tribulations and the constant 
climatic and other changes, I have not given up hope that 
there will be a way out of all this darkness. 

“My wife joins me in sending you our kindest regards 
and compliments, which we beg to convey to Mrs. von 
Opel, too. 

“With our best wishes for your personal welfare. 

“Yours very truly, 

“M. Wronker-Flatow.” 

Mr. Burling (continuing): Now do you wish me to read 
Mr. Connor’s objectiont 

Mr. Gallagher: You don’t need to read the objection; 
we don’t have an objection. We withdraw the objection. 

(The deposition resumed): 

“Q. Mr. Stansfield, did you discuss your testimony today 
with anybody before you came here! 

“A. Before I came heret My— 

“Q. Your testimony that was given today? 

“A. I have been talking about the case, off and on, with 
Fritz von Opel. 

“Mr. Laufer: That is all” 

(Mr. Gallagher now reading the questions, Mr. 

273 Boland the answers): 
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“Cross Examination 
“By Mr. Connor: 

“Q. Directing yonr attention back to the general time 
around 1931, when this gift agreement, Plaintiff’s Ex¬ 
hibit 5, was made, will you give us, if you know, what the 
general mode of living of Geheimrat von Opel was? 

“A. Well, that of a wealthy bourgeois who knew the 
value of money, for which he and his family had worked 
a lifetime. 

“Q. I presume that you knew something of his financial 
position, did you not? 

“A. Well, in a general way, everybody knew something 
about it; but I knew, because I knew at least what he had 
received out of this deal 

“Q. Well, was Wilhelm von Opel, as you knew him, a 
man whom you regarded as one living within his income, 
or up to his income, or beyond his income? 

“A. I would say, well within his income. 

“Q. Did he have any yachts? 

“A. No; I think he would have reproved you, if you sug¬ 
gested it. 

“Q. Was he the kind of a man to indulge in any other 
similar types of luxury that you know? 

“A. The only luxury that I know was that he once 
274 or twice made a travel around the world, for which 
he had waited many, many years, I believe. He was 
not only very careful with his money, but also with his 
time; and he planned his days and even’ hour of the day, 
weeks ahead, as a rule. 

“Q. From your association with the von Opels; that is, 
Wilhelm and his son, Fritz, what would you say of any 
independent capital that Fritz, himself, had about the year 
1931? Was he a man of capital himself? 

“A. Fritz von Opel? 
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“Q. Fritz von Opel, the son. 

“A. If he had some, I didn’t know it. 

“Q. You testified earlier, I believe, that of the number 
of Opel family members involved in the Opel works, Fritz, 
to your understanding, was the only one who had not ob¬ 
tained his share, or whatever you characterized as his 
share? 

“A. That is correct. 

“Q. That is correct! 

“A. Yes. 

“Q. And I believe you also testified that Fritz von Opel’s 
sister the daughter of Wilhelm von Opel, had, prior to that 
time, received some gift of substance from her father; is 
that correct? 

“A. That is what I always understood from the 
275 parents. 

“Q. What position did Fritz von Opel occupy in 
Adam Opel when you first contacted the situation? 

“A. In ’28, if I remember correctly, he was in the engi¬ 
neering, and with his uncle Fritz Opel. I don’t want to 
take that on my oath; but that is my recollection; that he 
was working on that side; and his uncle was always very 
fatherly with him, and friendly with him, except when they 
had fights. But that is also—that is in retrospect. It was 
always on a very fatherly basis. 

“Q. And as far as the family hierarchical arrangement 
was concerned, was Wilhelm von Opel the senior brother 
of that generation of brothers? 

*A. Only the two were left, Fritz and Wilhelm von Opel. 
I think Wilhelm very definitely was, whether Fritz always 
recognized it, Fritz Opel, that I wouldn’t say. 

*Q. But on your first contact— 

“A. A difference of opinion between those two, but I 
don’t believe between anybody else. 

“Q. So that at your first contact with Adam Opel, Wil¬ 
helm von Opel was regarded as the head of the firm? 
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“A. I would say so; and it was also expressed in the 
set-up, after it was taken over, because Wilhelm von Opel 
was the chairman of the board, and Fritz Opel was 

276 the vice chairman of the board. 

“Q. Yes. And Fritz von Opel, the son of Wilhelm, 
was Wilhelm’s son; was he not? 

“A. That is correct 

“Q. And as among the von Opel children, who were 
Fritz von Opel’s cousins, he, in turn, was senior to them, 
in age; was he? 

u A. He was senior to all in age, I say right away; I 
mean the boys. I don’t know whether Hans was older or 
younger; but I believe he was younger. I mean, that is a 
fact; but I know he was very definitely the one who you 
would consider the crown prince in the situation, which, 
again, was expressed in the position that he got when it 
was changed in an aktiengesellschaft, because he was made 
a member of the Vorstand, and I believe, the only member 
of the Vorstand at that time. 

“Q. You are now talking about Fritz von Opel having 
been elevated to those positions? 

“A. Bight; whereas Hans von Opel, the next by age, was 
not even a member of the Vorstand. 

“Q. Now, after General Motors took over the Opel works, 
do you know anything of a trip by Fritz von Opel to the 
United States to take a training course in General Motors’ 
plants here in America? 

“A. Yes, I remember that. 

277 “Q. Will you tell us what you remember in that 
connection? 

“A. I think up to the fall of *29, it must have been, Fritz 
von Opel and Keith Wood were the members of the Vor¬ 
stand. I don’t want to take that on my oath, as far as the 
dates are concerned; but I believe it was about that And 
then I. K. Reuter came over and was made the other mem- 


ber of the Vorstand, I believe, together with Keith Wool 
again; and Fritz was then—it was suggested that he go 
out of Germany and study General Motors’ methods, and 
so on. That was the set-up with General Motors. 

“Q. And after he had made this educational trip to 
General Motors in the United States, did he return to a 
position with General Motors in Belgium, I believe, in 
Antwerp! 

“A. I know that he was in Antwerp, yes, with General 
Motors, Continental. 

“Q. l)o you happen to remember in what capacity! 

fci A. No, but it was in the Export. General Motors, 
Antwerp, was a company which belonged to the Export 
Corporations of General Motors. 

“Q. And is it the fact that at or about the time that the 
so-called gift agreement, Plaintiff’s Exhibit No. 5, was 
made, that Fritz von Opel was resident in Belgium! 
278 “A. I think that is correct I couldn’t swear to it. 

I mean that is also a question of fact that can be 
established; but I think he was. 

“Q. Yes. And from your knowledge of the situation, 
and from what you have already testified to, in respect of 
Fritz von Opel’s position with the Adam Opel works, was 
it the probable thing that had General Motors not pur¬ 
chased the Opel works, that Fritz would have been the 
logical head of the firm! 

“A. Would say, hundred percent, yes, sir. 

“Q. Of course, after the sale of the Adam Opel works 
to General Motors, the opportunity for Fritz von Opel, the 
son, to have become head of the enterprise was gone; was 
it not! 

“A. Practically, I would say, yes. 

“Q. And this Adam Opel works was a family institution 
of some— 

“A. Generations. 

“Q. —generations of standing! 
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“A. About 70 years, it was at that time, yes. 

“Q. Did the fact that Fritz von Opel would thus have 
become deprived of his opportunity to succeed his father 
as head of the Adam Opel works have anything to do 
with the old gentleman, Wilhelm, making the gift 

279 to the son! 

“A. It might have been an additional considera¬ 
tion. 

“Q. Now, on your direct examination, in connection with 
Plaintiffs Exhibits No. 5 and 5-B, which purports to be 
the original thereof, you were asked some questions by 
Mr. Laufer as to that instrument being executory in its 
nature. Do you recollect that interrogation! 

“A. Yes. Could I see what 5 and 5-B was? 

“Q. This is 5 (indicating) that purports to be the English 
translation. This is 5 and that is 5-B. 

“A. That is the same document in different languages, 
then, yes. 

“Q. Exhibit 5 is a translation of the German document 
and 5-B purports to be a photostatic copy of the original 
document. 

“A. I see. 

“Q. I would like to have you re-examine them, and when 
you have completed it, I want to interrogate you about 
them. 

“A. I am sorry, I didn’t have this quite some time; so I 
don’t have to remember the whole thing now, will you tell 
me what you are referring to? In a general way, I remem¬ 
ber it, but in detail I had better look at it again, where 
you want me to. 

“Q. I will direct your attention to a paragraph 

280 that is the fourth paragraph in this exhibit which, 
in English, reads: 

“ ‘I, Wilhelm von Opel, herewith transfer title to these 
shares to our son, Fritz von Opel, by assigning to him our 
claim for the delivery of these shares to us.’ 



“And I will ask you whether, under German law, you 
have a concept similar to what, in the English or American 
law, is referred to as a chose in action? 

“A. Yes, it is almost verbally from the law, this para¬ 
graph. Paragraph 931. Do we have a translation, so I 
don’t have to try to translate it! 

“Q. You say there is some provision in the German law 
which relates to something which is analogous to the 
English chose in action! 

“A. Yes; and it is almost identical in the wording with 
the law, this part 

“Q. Well, would you make an effort to translate that 
German law provision for us! 

“A. If a third party is in the possession, then the transfer 
may be replaced by procedure whereby the owner assigns 
the right for delivery. 

“Q. Now, will you state for the record, Mr. Stansfield, a 
description of the document from which you are reading 
that portion of the German law! 

“A. Well, this is one of the ways by which the 
281 ownership can be transferred, instead of actually 
handing over the article that is to be transferred, 
you just assign the right to demand delivery from a third 
party, who is in possession of it This is, in fact, what was 
done here in the fourth paragraph. 

“Q. -Could you give us the name of that book! 

“A. This is the German Civil Code; this is Paragraph 
93L 

“Q. Is that any particular edition of the German Civil 
Code! 

“A. Oh, my God, 1905. That was the book I had when I 
was a student; but it is still in order. I worked so hard 
on it; and that is why I have it here. I can pick it up always. 

“Q. And will you give us the section number of the Code 
that you translated just above! 
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“A. 931; and it is the third title in the third book of the 
German Civil Code. It refers to the transfer of property. 
It is the acquisition and the loss of the ownership of mov¬ 
ables. 

“Q. And was that provision of the Code, to which you 
have referred, operative and the effective law of Germany 
at the time Plaintiff’s Exhibits No. 5 and 5-B was executed? 
“A. That is correct 

282 “Q. Now, these words of transfer in the fourth 
paragraph of Plaintiff’s Exhibits 5 and 5-B purport 

to be a transfer of a chose in action; do they not? 

“A. That is what I would say, yes. 

“Q. Well, doesn’t it say right there: 
u ‘Transfer title to these shares to our son, Fritz von 
Opel, by assigning to him our claim for the delivery of 
these shares to us.’ 

“A. That is correct. 

“Q. Now, isn’t it, in your opinion, a chose in action 
which is described by the words, ‘our claim for the delivery 
of these shares to us’? 

“A. That is what I would say, yes. 

“Q. Well, is there any question about it? 

“A. Well, I only express myself carefully, because when 
you use legal expressions in law, that you don’t really know 
100 percent, I don’t like to be positive; but I think it is the 
same. 

“Q. So that we understand the English concept, if we 
assume that a claim against another person, or a corpora¬ 
tion is a chose in action— 

“A. Yes. 

“Q. —within the meaning of the English law, do not 
the words of the fourth paragraph of Plaintiff’s Exhibits 
5 and 5-B, actually presently transfer a chose in 

283 action? 

“A. Yes, they do, yes. 
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“Q. And if those words in the fourth paragraph are a 
present transfer of an existing chose in action, is there 
anything executory about the effect of that paragraph? 
In other words, isn’t that a present transfer of the chose in 
action? 

“A. Well, it was a transfer at that moment, yes; be¬ 
cause the wording is exactly in line with the law. I must 
say that; I had to refresh my mind on that. 

“Q. And isn’t it the fact that if the effect of that lan¬ 
guage was to convey to Fritz von Opel at once, that is, at 
the date of the agreement, this chose in action, nothing 
further remained to be done in order to effect that trans¬ 
fer? 

“A. It is correct 

“Q. This morning you were interrogated about the 
niessbrauch, which is referred to in Plaintiff’s Exhibits 
5 and 5-B and you gave certain explanations which you 
recollected, in reference to the reasons for that niessbrauch 
being incorporated. 

“Do you know when Fritz von Opel married Margo von 
Opel? ” 

“A. I don’t know the exact date. 

“Q. Well, approximately the year? 

284 “A. But it was either ’29 or ’30, early ’30 or late 

’29, I would say. 

“Q. Do you recollect any discussions with the old 
gentleman in respect of his desire to have Fritz marry 
the daughter of some other industrial parent? 

“A. Yes, quite a lot of them. 

“Q. What did he express as his desire in that connec¬ 
tion? 

“A. Well, he was not very favorably impressed by the 
marriage. I wouldn’t like to go much further. He didn’t 
like the idea. 

“Q. And was it because of his desire that Fritz, as I 
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say, marry the daughter of some industrial family, rather 
than a person outside of that group? 

“A. Well, I would say, yes. It was the impression that 
I got. He was quite outspoken at this time; but at this 
time Fritz von Opel is married to the same girl; so I 
don’t want to go into too much detail at this point. 

“Q. Might I just add in that connection, weren’t most 
of her friends theatrical people? 

“A. Yes. 

“Q. Or people in the field of arts? 

“A. Yes, she came from those. I think her former 
husband was directly connected with the theatre. In fact, 
I know he was. 

285 “Q. Isn’t that, as a matter of fact, one of the re&- 

sons why the old gentleman was not as enthused 
about the marriage as he would have been had she been the 
daughter of some industrialist? 

“A. So I would say. The old Geheimrat liked the theatre 
very much, but not particularly for marrying. 

“Q. Now, following the date of the gift agreement, Plain¬ 
tiff’s Exhibit 5, Plaintiff’s Exhibit 4 purports to be given 
by Wilhelm von Opel to his son, Fritz, or sent to him. Now, 
this Plaintiff’s Exhibit 4 purports to be a power of at¬ 
torney from Wilhelm von Opel to his son, Fritz von Opel, 
dated the sixth day of October, 1931, a date subsequent 
to the date of the gift agreement. 

“I believe that on direct examination, your testimony 
was to the effect that it would have taken a considerable 
period of time, and made the transaction more complicated 
if Fritz attempted to deal with the General Motors people 
under the gift agreement, rather than having a direct power 
of attorney. That is my understanding of your testimony. 

“A. That was my opinion, yes, sir. 

“Q. Yes, sir. And is that the reason, as you understand 
it, why this power of attorney was given to Fritz? 

“A. Definitely. I have done that in many cases. 
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286 *Q. Yes, Well, why would the old gentleman give 
his son a power of attorney to deal with the shares 

of stock if, in fact, he, on the day before, had given him a 
gift? Will you explain why that was done? 

“A. The main reason, as I stated this morning, I believe 
was the urgency to see that it got out of the hands of 
General Motors at the earliest possible moment; and I was 
afraid, and I believe I was rightly afraid, that if he came 
up with a legal document involving gifts, and niessbrauchs, 
and ausgleich der erbschaft, and so on, they would have 
gotten a half dozen German lawyers in to explain the mean* 
ing of this agreement; but when he came in with a power of 
attorney, he could get it out without any of the difficulties, 
because that was written in their own language. 

“Q. You say that you had done a similar sort of thing 
in other cases. What did you have reference to when you 
said that? I don’t want the details of the cases, but give 
us a typical situation. 

“A. I had many international situations, where, to avoid 
having to go into the details of the transaction, it was 
handled by powers of attorney. 

“Q. Yes. 

“A. In cases where the transfer was already made. 

*Q. Is it not the fact that in Germany, for instance, 

287 in connection with the sale of real property, the 
purchaser is, as a matter of practice, frequently 

given a power of attorney of the seller to execute the trans¬ 
fer of title to himself? 

“A. Yes, to make the application—what would you call 
that—for auflassung, for the registration of transfer of 
title in the records of the Court; and in many cases, the 
sale was immediately effected, payment was made before 
the Notary Public, and for some reason, the auflassung 
was not made immediately; and then Hie purchaser was 


given an irrevocable power of attorney to make the trans¬ 
fer by himself, the transfer. That was quite the practice. 

“Q. And in view of that custom in Germany, there was 
nothing inconsistent about the father giving Fritz this 
power of attorney; that is, Plaintiffs exhibit 4; was there, 
in your opinion! 

“A. In my opinion, no; because it was just a way of 
handling it, the quickest way of handling the matter, speed¬ 
ing it up. 

4< Q. Was there anything in anywise inconsistent between 
a completely executed gift on October 5, 1931, and the de¬ 
livery of this power of attorney on October 6th? 

“A. In my opinion, no, because, otherwise, I would 
288 not have done it that way. 

“Q. Now, this morning, there was directed to your 
attention Defendant’s Exhibits 6 and 7, purporting to be a 
telegram dated October 23, 1931 from Wilhelm von Opel 
to Mr Sloan, of General Motors Corporation, in which ref¬ 
erence is made to the first person; namely, the word T. 
Now, in view of what you have stated in reference to the 
power of attorney, Plaintiffs Exhibit 4, will you take a look 
at Defendant’s Exhibits 6 and 7, and state whether there 
is any inconsistency in the use of the word ‘I’ in Defen¬ 
dant’s Exhibits 6 and 7? 

“A. As far as the General Motors, the front with the 
General Motors was concerned, it was Wilhelm von Opel’s 
shares; therefore, if he had said anything else but ‘I’, then, 
they would have started asking a lot of questions. They 
didn’t know anything about this agreement In fact, with 
my knowledge, it was never brought to their attention. 

“Q. So that, to have referred in this telegram of October 
23 to the shares as belonging to Fritz von Opel would have 
given rise to the same complications that you spoke of? 

“A. Eight 

“Q. In connection with attempting to execute the trans- 




action by presenting the gift agreement, itself, to 

289 General Motors; is that correct? 

“A. Eight. 

“Q. Isn’t it the fact that it was Fritz von Opel, who, him¬ 
self, and irrespective of his father’s desires in the matter, 
finally made the determination as to how the option with 
General Motors should be carried out? 

“A. I think that is true, yes, sir. Do yon mind if I add 
one sentence to this whole thing? I think this whole tele¬ 
gram, now that I read it, is an expression of the uncertain¬ 
ty of the situation. If you did something, you never were 
sure that you were doing exactly the right thing. After 
talking to Mr. Mooney, the Geheimrat got shaky, whether 
Fritz von Opel shouldn’t rather keep the stock than sell it. 

“Q. That is Fritz, the son? 

“A. Yes. 

“Q. Going back for a moment to Plaintiff’s Exhibits 5 
and 5-B, I will direct your attention to a paragraph ap¬ 
pearing therein which, in the English, reads: 

“ ‘In the event that the parents von Opel shall not have 
drawn in full or in part the income from the shares ac¬ 
cruing to them by virtue of their usufruct (neissbrauch), 
the advancement to Fritz von Opel shall be deemed to have 
increased by the income not drawn, and he shall be ac¬ 
countable therefor.’ 

290 “I would like to ask you whether it was not the 
fact that, in the event the parents did not call for, 

or make demand for, the income which accrued on the 
corpus of the gift, that that uncalled for income would be¬ 
come a part of the corpus of the gift, itself? 

“A. Yes. That is still clearer in the German. I didn’t 
quite get the paragraph. I believe it is this one. 

“S 931. 1st ein Dritter im Besitze der Sache, so k*»m 
die Uebergabe dadurch ersetzt werden, dass der Eigen- 
tuemer dem Erwerber den Anspruch auf Herausgabe der 
Sache abtritt.” 
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Mr. Baum: If I may, Your Honor, when this was tran¬ 
scribed, I think the reporter made a mistake, and this was 
intended to refer to something a few pages back. 

. This section yon have just read to the reporter in German 
is the German text of the Section 931 of the Civil Code 
which the witness referred to some few pages back in the 
deposition. I think it waa just a mix-up. 

(The reading from the deposition resumed): 

“Q. You have just referred to— 

* A. Is that the one you read? I think it conveys a wrong 
impression in the English, because this is only in the case 
of death, when the parties, the descendants, that have re¬ 
ceived something, in the case of inheritance, then they have 
to permit it to be accounted against them as some- 
291 thing received already on account of death, to this 
extent 

“Q. And these last remarks that you have made were in 
connection with a reference to the last paragraph on the 
first page of Exhibit 5-B; were they not? 

“A. If this is 5-B, yes. 

*Q. That is. 

“A. Yes. 

“Q. And when you said that the English translation, in 
your opinion, is inadequate, you had particular reference 
to the words, ‘And shall be accountable therefor 5 ? 

“A. Yes, I didn’t get it clearly enough. If I just—Does 
it say in connection with what? I don’t think it really gives 
the true—it doesn’t really give the true meaning of this 
paragraph. It is almost impossible to translate without 
explaining what ausgleichspflicht is. 

“Q. Will you explain for the record, what the legal im¬ 
plication is of the word ausgleichspflicht, appearing in the 
last paragraph of page one of Exhibit 5-B? 
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“A. Well, according to the law, descendants are obli¬ 
gated, in case they inherit, without a will being left, from 
their parents something, they have to permit every- 

292 thing that they received beforehand, specified what 
—they have to consider as received on account of— 

in fact, it is added to the estate as it exists at that time; 
and then they divide the whole estate and deduct from 
the various shares what the individual descendant has al¬ 
ready received in advance, which is accountable. And in 
this case, this would have been accountable as received 
in advance. In this case, it would have been added to the 
corpus of the whole gift, and would have to be deducted 
from the total at the end. But, in case the gift then would 
have been greater than the share that the descendant would 
have received as an heir, he is not obligated to return the 
surplus. 

*Q. Let me see if your explanation accords with some 
analogy in the English or American law. Under American 
law, it is frequent for a parent, or a testator to give a gift 
to a child during his lifetime, and then to provide that, 
before the donee of the gift shall share in the donor’s 
estate, there must be first charged to the donee the amount 
of the gift or the value of the gift before he can then share 
in the balance of the estate. Is that an analogy! . 

“A. It is an analogy, yes. As far as there is any analogy 
between the two systems, that is one. 

“Q. And, as you explained, in the event that the 

293 amount of the gift, or the value of the gift, exceeds 
the share which the donee would be entitled to out 

of the estate, he, nevertheless, is not required to return 
any excess to the estate! 

“A. No; that is the law. 

“Mr. Conner: I think that is alL” 



Mr. Burling: If your Honor please, back at page 206 of 
the record, where I was reading yesterday, an objection was 
made, or I was asked not to read a portion of our direct 
examination of the witness, and you said I should wait 
until cross-examination. Since my friends read the cross, 
I don’t know what Your Honor’s ruling is as to when we 
can require this portion to be read in this document offered 
in evidence. 

The Court: They are the parties who are offering this 
deposition. Do you want to offer that? 

Mr. Burling: As I understood the rules, when one party 
offers a part of the deposition, the other party may require 
additional parts to be read. 

The Court: That is right 

Mr. Burling: I just want to do that 

The Court: Do you want to offer it now? 

Mr. Burling: Yes, Your Honor. 

The Court: I will permit it 

Mr. Gallagher: Is that the letter from Smith to Wronker- 
Flatow? 

294 Mr. Burling: Yes, page 206. 

. Mr. Gallagher: Will you let me see it a few 
moments, first? 

Mr. Burling: This is the document the plaintiffs have 
admitted was mailed and received in the regular course of 
business. 

Mr. Gallagher: That is right 

Your Honor, for the Court’s information, if it wants to 
read it, we have no objection. But as far as the record is 
concerned, we say it is clearly hearsay. 

The Court: There has been a lot of hearsay in this. I 
have noticed it as we have gone along. 

Mr. Burling: I don’t ask to read it now, Your Honor, 
but to have it marked for the record. 

The Court (to Mr. Gallagher): You do not object to it 
on the ground of hearsay? 





Mr. Gallagher: If Your Honor wants to read it, we have 
no objection to Your Honor’s reading it 

The Court: There has been so much hearsay in here, I 
suppose I will have to separate it in some way* " 

Mr. Gallagher: On the basis of hearsay, then. Your 
Honor, if I understand it, wishes me to express our posi¬ 
tion. As far as the rules of evidence are concerned, it is 
clearly hearsay and could not possibly be admitted. 

The Court: If in the argument of the case you 
295 think it is inadmissible, you just call my attention 
to it 

Mr. Gallagher : Yes, Your Honor. 

The Court: I have noticed that in the reading of these 
depositions there is a great deal of hearsay. I suppose I 
will have to discriminate between what is hearsay and what 
is not, at the proper time. But it has all gone in without 
objection. So I will take this subject to your objection 
later on. 

Mr. Burling: I understood at the outset Your Honor 
indicated you did not want to hear objections. 

The Court: Yes, that is right. 

Mr. Burling: We would have had a lot of objections 
under the old rules of evidence. 

The Court: Yes; that is the ordinary procedure in a 
civil court We don’t take a great deal of time with that, 
unless it is way off, or highly objectionable. 

Mr. Burling: Yes, sir. 

The Court: All right 


(From the deposition, resumed): 

a Q. I show you now a letter dated June 2, 1932, a copy 
of such a letter, which was addressed by the general counsel 
to Dr. Manfred Wronker-Flatow; and I would like to ask 
you to look at it, to read it and see whether it refreshes 


yonr recollection, whether yon received this letter? 

296 “A. That was in ’32. I remember some, now that 
I read this letter, that I got some information from 

John Thomas on the things;”— 

Mr. Bnrling: May I ask that it be noted that that should 
read “John Thomas Smith”? 

Mr. Gallagher: Surely. 

Mr. Burling: Thank you. 

(From the deposition, resumed): 

“A. That was in ’32. I remember some, now that I read 
this letter, that I got some information from John Thomas 
Smith on the things; but they were transactions where I 
was not involved in those forward and backward, that was 
backing out and making suggestions, that I probably would 
not have agreed to, personally.- It is telling the whole 
story. 

“Q. But you recall having received this letter? 

“A. I have a faint recollection that I did receive such a 
letter. You see, there were many things happened; I don’t 
recall all of them.” 

- Mr. Burling: I will ask to have this letter marked as 
Defendant’s Exhibit 30. The original is in English, and 
there therefore is no German. And I offer it in evidence. 
Mr. Gallagher: And there is no necessity to further state 
Mr. Connor’s objection which was made at that point. 

297 (The letter was accordingly marked and received 
in evidence as Defendant’s Exhibit No. 30.) 

Mr. Burling: I now go to the redirect examination, page 
231— 

“By Mr. Laufer: 

“Q. Mr. Stansfield, I call your attention again to Plain¬ 
tiff’s Exhibit 4, the power of attorney. 




“A. Yes. 

“Q. Do yon recall whether you drew up this power of 
attorney yourself f 

"A. Most of the form of it was drawn up hundreds of 
years ago, I believe. Some of it, yes. 

“Q. But you got up that statement, that power of at¬ 
torney as it now appears, did youf 

“A. Yes. Beg pardon, I got-i- 

“Q. Did you get it up—I don’t say drafted—you got it 
upt 

“A. Yes. I haven’t read it 

“Q. Please do, now. 

“A. But I don’t think anybody else was there to do it 
except myself. 


(Whereupon, the witness read the document.) 


The Witness: Yes, sir, 


“Q. Now, would you say that, pursuant to its 
298 terms, Mr. Fritz von Opel was authorized to.de¬ 
mand transfer of the shares, or payment of their 
proceeds to himself f 

“A. Not under this power, no. 

“Q. But you did state, did you not, that this power of 
attorney was very much like the powers used in Germany, 
or elsewhere, to avoid— 

“A. Yes. 

“Q. —further complications 1 

“A. I think it should have had another sentence in there 
that is usual in German powers; but, unfortunately, ap¬ 
parently this was taken from an English form, and it 
wasn’t added. That is the one thing that is missing. It 
should have been in there. But it did the main thing, that 
we got it out of General Motors at that time. Everything 
else could be handled afterwards with all the time avail¬ 
able to do everything else. 
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“Q. Is it your recollection that the fact of the gift was 
never brought to the attention of General Motors’ officials 
at that time? 

“A. I would say, definitely not 

“Q. Do you recall when the fact of that gift did come 
to their attention? 

“A. No. I don’t remember. It didn’t mean much, as far 
as I was concerned, whether it did later on or didn’t, be¬ 
cause it was all past history, when it did. 

299 “Q. You testified before about the children and 
grandchildren of Adam von Opel* 

“A. Yes. 

*Q. At the time the sales transaction was made, who, 
of the Opel children, Adam Opel children, were alive at 
that time? 

“A. Fritz Opel, Dr. Fritz Opel, and Wilhelm von Opel. 
“Q. And no other brothers were alive? 

“A. No. 

“Q. And the place of the deceased brothers was taken 
by their descendants? 

“A. That is correct. 

“Q. And in due course, these descendants received the 
shares that their fathers would have received? 

“A. That is correct. 

“Q. Had they been alive? 

“A. That is correct 

tf Q. How many Adam Opel grandchildren were there at 
the time? 

“A. Let me—I am under oath, and I will try to count 
them again. I counted them before, and I would ask Fritz 
to correct me if I make a mistake. I think Karl von Opel 
had four children, two boys and two girls. Heinrich von 
Opel had two daughters; and Wilhelm von Opel had 

300 a boy and a girl; and I believe that is eight. Fritz 
Opel had no children; and Ludwig von Opel had no 

children, either. 



“Q. The six grandchildren of Adam Opel who received 
their portion of the estate were the children of the two 
brothers who were deceased at the time of this transac¬ 
tion! 

“ A. Correct 

“Q. Yon testified that at the time of the gift, Elinor 
von Opel, the sister of Fritz von Opel, was already married! 

“A. That is right 

“Q. Do yon recall how mnch she received from her 
parents at the time of her marriage! 

“A. I don’t recall that they ever told me; bnt I do recall 
that I was told that she did receive an endowment. 

“Q. Yon do not know how mnch it was! 

“A. I don’t remember the figures; bnt she married a 
husband who had quite some money of his own. 

*Mr. Laufer: That is all.” 

(Mr. Gallagher now reading the questions, Mr. Boland 
answers): . 

“Recross Examination 
“By Mr. Connor: 

“Q. Isn’t it either a custom, or under some legal 
301 sanction, that when a daughter marries, she is given 
a gift, a marriage gift by her parents! 

“A. It is a very definite custom, when the parents have 
the means to do so, they they do ; and quite considerable 
gifts, as a rule; a good part of their future inheritance. 
So I would believe that it was a very important part that 
she got. 

“Q. You say that its amount is usually based upon its 
being a good part of their future inheritance; is that cor¬ 
rect! 

“A. Right. 
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“Q. Is that a rather universal custom or tradition among 
German people? 

“A. Where there is anything—yes, I would say it is, 
very definitely. It is right in the law. It is regulated, a 
mitgift 

“Q. You say it is controlled by the law? 

“A. It doesn’t say how much you have to give as a mit¬ 
gift It has to be quite an amount that is within—what 
would be up to the standing of the family; that is, finan¬ 
cially and otherwise. 

“Q. Could you readily refer to your Code Book, Mr. 
Stansfield, and give us that provision in the German Code? 

“A. I haven’t seen this for some time, but maybe I 
302 could. 

“Q. Have you now found the provision of the 
German Code; and if you have, will you state for the 
record, giving the section number, and whatever other por¬ 
tions of the book are necessary, to identify that section? 

“A. Would you call this the section sign? 

“Q. Yes. 

“A. It is all simple. Section 1620 of the Fourth Book 
of the German Civil Code; and I think that is all we have 
to say; and it is about the relations between parents and 
child, in general. 

U Q. And will you now give us a translation of that sec¬ 
tion, Mr. Stansfield? 

“A. The father is obligated to give his daughter, in case 
of her marriage, an endowment within the—it includes the 
standard of the—in ratio of his station in life, for the pur¬ 
pose of starting her own household, as far as he is in a 
position to do so, taking into consideration his other obli¬ 
gations and without endangering his own standard—you 
might say, standard of living; and provided, the daughter 
does not have capital of her own which is sufficient for the 
purpose. 

“Mr. Connor: I wonder if we might stipulate at this 



point in the record that those portions of the German Code 
to which reference has been made, be copied, into 
303 the record! I believe it is Sections-1620 and 931. 

“The Witness: I haven’t finished this. I think the 
next sentence, at least, should be translated. It. is the same : 

“The mother is under the same obligation, in case the 
father is not in a position to supply the endowment, or in 
case he has died. 

“I think you should have that in. 

“Mr. Connor: Yes, and I should like to suggest the stipu¬ 
lation for the record, to the effect that these two sections 
of the German Code, which have been.referred to. Section 
1620 and Section 931, be copied into the record, in the 
original German in order that we may tussle again, per¬ 
haps, with the question of their meaning. 

“Mr. Laufer: It is so stipulated.” 

Mr. Gallagher (to the reporter): This is the end of his 
examination. I will give you this German to copy. 


(The concluding portion referred to follows) 


“S. 1620. Der Vater ist verpflichtet, einer Tochter im 
Falle ihrer Verheiratnng znr Einrichtung des Haushalts 
eine angemessene Aussteuer zn gewaehren, soweit er bei 
Beruecksichtigung seiner sonstigen Verpfhchtungen ohne 
Gefaehrdxmg seines standemaessigen Unterhalts dazu im- 
stande ist und nicht die Tochter ein znr Beschaffung der 
Aussteuer ausreichendes Vermpegenhati Die gleiche 
304 Verpflichtung trifft die Mutter, wehn der Vater znr 
Gewaehrung der Aussteuer ausserstande oder wenn 
er gestorben ist. 

“Die Vorchriften des S 1604 nnd des S 1607 Abs 2 finden 
entsprechende Anwendung. . 

“Mr. Connor: I think that is alL” . 
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Mr. Gallagher: Your Honor, I think that is alL # • • 
307-351 Thereupon, 

Dr. Heinrich Kronstein, called as witness on behalf of 
the plaintiff, and being first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Boland: 

Q. Will you state your full name and profession, Doctor! 
A. My name is Heinrich Kronstein. I am professor of law, 
Georgetown University Law School. I am a member of 
the Bar of this Court 

Q. Would you state briefly your educational background! 
A. After elementary school in Gymansium—that means 
high school 

Mr. Burling: I think if we could save time, Your Honor 
—I myself have called Dr. Kronstein as an expert in Ger¬ 
man law, and I fully concede he is such an expert. 

Mr. Boland: If Your Honor please. We would not agree 
to a statement of this man’s qualifications. We think the 
Court should have the benefit of a statement of his qualifi¬ 
cations. 

352 Mr. Burling (to Mr. Boland): I was just trying 
to help you. 

By Mr. Boland: 

Q. Would you state briefly your educational background, 
Doctor! A. After elementary and Gymnasium, meaning 
high school and junior college, in Baden, Germany, and 
after two and a half years in war service, in the First 
World War, I studied law at the University of Heidel¬ 
berg, in Baden. 



When I passed my first bar examination in the State of 
Baden, I passed through the three years of referendar 
time, which means an apprenticeship in the court. 

Q. And what does that meant A. That is, under the 
German system, the study of law is three years in the 
university, and then three and a half years, at least, in 
the State of Baden, of practical experience in the adminis¬ 
trative agencies, the courtrooms, and the law offices. 

Q. And when were you admitted to the practice of law. 
Doctor? A. 1924. 

Q. And then? A. Then I went to Berlin and passed 
there my Doctor’s examination at the University of Berlin, 
Doctor of Law. 

Q. And after that? A. That was my legal educa- 
353 tion under civil law. 

Then in 1936 I began to study common law in the 
Columbia Law School in New York. 

Q. When did you first come to America, Doctor? A. 
December, 1935, and studied there until 1939, where I re¬ 
ceived the degree of ULD., and came to Georgetown and 
received the degree of S.J.D., and became professor of 
law in 1940. 

Q. Have you had any experience, Doctor, in the field of 
actual practicing of law? A. Certainly. 

Q. How long did you practice law, Doctor? A. I first, 
after my second bar exam, it was the practice in my home 
state, Baden, I was appointed Gerichts Assessor in charge 
of one of the sections of the Municipal Court of the City 
of Mannheim. 

Q. Was this immediately after you passed your bar 
examination? A. Yes, sir. 

Q. Was there any special significance to that appoint¬ 
ment? A. In the State of Baden, it was a merit appoint¬ 
ment. 

Then I began to practice law in 1926, and practiced law 
in the City of Mannheim until November, 1935. 
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Q. At which time you came to America? A. Yes. 

354 Q. And other than going to Columbia University 
Law School, Doctor, what have you done in the field 

of law in the United States? A. I was called as an ex¬ 
pert of the Department of Justice since 1936, to 1940, or 
1939. In 1939 I came to the Department of Justice on a 
per diem basis, since I was not a citizen at this time. I 
became an attorney in the Department of Justice in 1940, 
and was in the Department of Justice Anti-trust Division 
in the problems of international cartels and foreign law, 
until 1946. 

Q. And when did you first come to Georgetown Univer¬ 
sity Law School? A. I made my Doctor there, from 1939 
to 1940, and became Professor then, first of comparative 
law, and full Professor since 1947; and teach corporation 
law, bankruptcy, and international private relations. 

Q. Have you ever previously testified as an expert on 
German law? A. Yes. 

Q. Doctor, would you explain briefly why you came to 
America in 1935? A. I left Germany first, because I am, 
to speak in the Nazi terminology, of the Jewish race; sec¬ 
ond, because I opposed Naziism. 

355 Q. Doctor, I show you now Plaintiff’s Exhibit 5 
and ask whether or not you have had an opportunity 

previously to examine this document. A. I did, yes. 

Q. What does this document purport to be? A. It pur¬ 
ports to be a gift contract 

Q. And does it purport to be an executed gift contract? 
A. Yes, it purports to be executed. 

Q. In using the words “gift contract,” Doctor, do these 
have any special significance under German law? A. Yes. 
A gift contract is one of the contracts discussed and de¬ 
fined in the Civil Code, the Burgerliches Gesetzbuch. 

Q. Would you spell that, Doctor, please? A. B-u-r-g-e-r- 
1-i-c-h-e-s G-e-8-e-t-z-b-u-c-h. 



Q. And is that what is commonly referred to as the 
German Code? A Yes, that is the German Code. 

Q. What is the significance of the German Code in 
German law? A Germany is one of the so-called civil 
law countries. In 1896 the law was codified, the private law 
was codified, and overhauled. If you today study a ques¬ 
tion of private law, you look first to the Code. But you have 
to keep in mind that since 1896 the law developed, 

356 and you have to consult the decisions of the courts, 
just as you do here. 

In addition to that, you have to consult the commen¬ 
taries and the textbooks, which have much more signifi¬ 
cance in Germany than they have here. 

Q. Is the word “gift” defined in the German Code, Doc¬ 
tor? A Yes, it is. 

Q. How is it defined? A In Section 516 it is defined. 

Q. And what is the definition? A It says a gift is 
some delivery or some giving by which anyone enriches 
himself out of the gift of someone else, provided both 
parties agree that there shall be no consideration. 

Q. So that, basically, a gift is defined as the transfer of 
property without consideration? Would that be a true 
statement? A No; I don’t like the words “transfer of 
property.” A gift is a contract under German law. Under 
Americal law, a gift is a part of property law. 

Under German law, a gift is a contract; and you find, 
if you look in the Code Section 516, you find it in the sec¬ 
ond part of the code. The first part of the Code contains 
the general rules, whether a person has legal capacity. 

The second part of the Code has the personal 

357 contractual relations, or tort relations—such as a 
claim I have against you, personal relations, which 

have nothing to do with any right in rem. 

The third part deals with property law, personal and 
real, and all relations between a person and the goods, the 
real and personal property. 
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The fourth part is family law, and the fifth part is 
inheritance. 

Q. Referring to a gift contract, Doctor, is it true that 
such a contract is without consideration— A. Yes, it is. 

Q. —as we understand it in American law? A. Ger¬ 
man law does not know the concept of consideration. It 
is perfectly possible that a contract exists without con¬ 
sideration. 

Q. Well, it is true that the promisee under a gift con¬ 
tract could sue for specific performance? A. Yes. I don’t 
like the words “specific performance.” That has too much 
of a technical meaning in American law. 

Q. Could the promisee require performance ? A. Yes— 
require and demand performance. If I make a contract, 
sales contract, or whatever contract I make, and the con¬ 
tract is not performed, I can sue in law for the perform¬ 
ance. 

Q. Even though it is a promise to give a gift? A. 
358 Even though it is a promise to give a gift. 

Q. Are there any special requirements for such a 
contract, under German law? A. Yes. 

Q. What are they? A. The gift contract has to be in 
a solemn form, meaning in a form authenticated by a 
notary. But a notary shall not be compared with an Ameri¬ 
can notary public. A notary, in the different parts of Ger¬ 
many, as position. In some states they are judges, people 
of judges’ positions. In my home state, Baden, for instance, 
one of the notaries was appointed member of the Supreme 
Court of Germany. And in other states, you find distin¬ 
guished lawyers of experience in the writing of documents, 
when they are over age, appointed notaries. 

Q. What are the general purposes of a notary in Ger¬ 
many, Doctor? A. He has two principal purposes, at 
least in south Germany, where that, I believe, took place. 
He has one purpose he has everywhere in all Germany, 
to operate as a document officer, and to authenticate the 
document, or only to verify the signature. 


His second purpose, in south Germany, is that he has 
many assignments such as you find here in the probate 
court 

Q. In the probate court? A. Yes. 

359 Q. Assuming, therefore, a promisor to make a 
promise in respect of a gift to a promisee, then as 

I understand your testimony, it is that after that contract 
is notarized, the promisee can require performance under 
German law? A..Yes. 

Q. Is there a distinction between that and American law 
in that respect? A. No doubt. 

Q. That is the only distinction? A. The distinction is 
that, as far as I say, under the American-law, a gift is 
no contract Therefore the concept is different 
I am now teaching comparative law for eight years, and 
I learn I should never say that this, in the American law, 
is equal to this, in the German law, because it is finally 
generally not the case. 

Q. You have testified, I believe, Doctor, that the promisee 
can require performance of the promisor on the gift con¬ 
tract, if notarized? A. Yes. 

Q. Is that defined or set out in the German law? A. 
Yes; you will find two clear statements to the effect that 
the German Code—-which is more a masterpiece in logic 
than in practical law, and is brought up in an entirely 

360 logical line—you will find in the introduction to all 
types of contracts, such as sales or gifts, you find 

again some general rules. 

And in this general rule you find right at the beginning 
of the general rule, in Section 241, on the basis of any 
obligatory relation, the creditor is entitled to demand that 
the debtor perform. That is one basis, so that the donee 
can ask for it 

But you find, furthermore, by indirect way, if you look, 
for instance, in Section 519, there if says the donor is 
entitled to refuse the performance of his promise, if by 
the performance he would endanger his standard of life. 
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This provision that he can refuse in a specific case certainly 
shows that as a rule he can ask for the performance of 
the gift. 

Q. Now, Doctor, I believe your testimony thus far is 
to the effect that under German law two people can enter 
into a contract in respect of a gift, and that the promisee 
can sue the promisor for performance, if that contract is 
notarized. A. Yes, sir. 

Q. Is that true? A. Yes, sir. 

Q. Let us assume that the contract was not in fact 
notarized, is there any provision under German law 
361 which would cure this formal requirement? A. Yes, 
there is. 

Q. What is that, Doctor? A. In Section 518, Section 1, 
the statute provides that the notarial or judicial author¬ 
ization of the gift is necessary; and then it says, in 518, 
Section 2, it says a deficiency of the form might be cured 
by the actual performance—or by, but, more literal, by 
actual delivery as promised. 

Q. In other words, Doctor, if we were to make a con- 
tract in respect of this particular chair, and you agreed 
to give me the chair, as a gift, and we had words of prom¬ 
ise on your behalf and acceptance on my behalf, and that 
were notarized, then I could require you to perform the 
contract? A. Yes. 

Q. But if that were not notarized, I would have no 
right against you except that by your actual delivery of 
the chair to me, the gift would be completed and the con¬ 
tract good? Is that correct? A. By the act of delivery, 
the gift contract becomes valid. For instance, if you have 
a gift contract in written form or in oral form, which con¬ 
tains many provisions other than just the promise to give 
and to accept, the whole gift contract becomes valid as 
soon as the performance took place. 


Q. Directing your attention now, Doctor, to Plain- 

362 tiff’s Exhibit 5, this document here—and that is 
an English translation, I believe, is it not? A. Yes. 

Could I have the German text? 

Q. Yes. A. What is your question? 

Q. I haven’t asked a question yet, Doctor. 

And directing your attention to page 1 of the Exhibit 
5, would you point out and read to the Court in English 
first, whether or not there are words of promise. 

Answer the question, first, whether or not there are 
words of promise; and, if so, read these words. A. Be¬ 
fore I do that, I might say a word in regard to the relation¬ 
ship between promise and delivery. 

The German law makes a very sharp distinction between 
what it calls Obligatorischer Vertrag. That is the contract 
by virtue of which personal obligations come into exis¬ 
tence. 

For example, I make a contract to buy a pair of shoes; 
I promise to pay $10. The shoe seller promises to sell the 
shoes. The German law makes a very sharp distinction be¬ 
tween this contract, called Obligatorischer Vertrag, and the 
delivery of the shoes. 

The delivery of the shoes, under German law, is indepen¬ 
dent from the contract itself. If, for instance, the delivery 
of the shoes again being considered a contract, I, as the 
seller, offer to you, the buyer, to transfer the prop- 

363 erty and the title in these shoes to you, and you 
accept the title in the shoes, that is again a contract. 

If you take a document such as this, you have to find out 
how much of this contract is of Obligatorischer Vertrag 
character, establishing relations in person, in personam, 
and how much it has to do with the so-called Dinglicher 
Vertrag. 

Q. Do I understand you correctly, Doctor, tfiat what you 
have just stated is basically that in each gift contract 
there are really two contracts, after it has been executed? 
A. After it has been executed, there are two contracts? 
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Q. And one is the— A. The so-called Obligatorischer 
Vertrag, and the other is the Dinglicher Vertrag. 

The Obligatorischer is all the relations covered by the 
second book of the Civil Code—the contract of sale, the 
contract of gift, the contract of rent. 

Then if the contract is made in which I promise to sell; 
the other fellow accepts; then the contract has to be made 
Tinder the third book of the Civil Code, in which I transfer 
the title. 

These two contracts are separate, to the extent that 
one of them might be void without making the other void. 
The Obligatorischer Vertrag might be void; the Ding¬ 
licher Vertrag remains valid. 

There are other cases I can give yon. 

364 Q. Directing yonr attention, Doctor, to the first 
page of Plaintiff’s Exhibit 5, in order to bring some 
of this testimony down to a practical basis, are there 
words of promise set forth in the October 5, 1931, draft, 
the Plaintiff’s Exhibit 5! A. Yes. 

Q. Would yon read those words to the Court, please! 
A. In the second paragraph— 

“In view of the premises I, with the consent of my wife, 
make a gift from our community property to my son Fritz 
von Opel of the shares owned by us and mentioned above 
of the Adam Opel Aktiengesellschaft in Ruesselsheim, 
Main, Nos. 1 to 600, having a par value of RM 6,000,000,00 
(six million). These stocks are deposited at present with the 
bank.” 


That is the promise to transfer. 

Q. That is the promise to transfer! A. Yes, the promise 
to make the gift 

Q. By the way, Doctor, would you direct your attention 
to the original of Plaintiff’s Exhibit 5 and explain what 
the meaning of the German equivalent of community prop¬ 
erty is in Germany! Is it similar to our use of community 
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property in America? A. The German law on community 
property is one of the most complicated parts of the law. 
Bnt for the purposes of reading such a contract as 

365 this, I think I can state it; that is simple. 

Q. It has been stipulated by the counsel for the 
defendants that the property here in question was jointly 
owned by the mother and father. A. Yes. 

Q. Still on page 1 of the gift agreement, Doctor, are 
there words of acceptance on behalf of the donee? A. 
Yes—“I, the undersigned Fritz von Opel, accept the gift.” 

Q. If I understand your testimony correctly, if they 
were notarized, Fritz von Opel, the donee under that gift 
agreement, could require performance from the donors, 
the father and the mother. Is that true? A. Yes, he could. 

Q. Assuming it is a fact, Doctor, that this gift agree¬ 
ment was not actually notarized, are there any words on 
the first page of this contract which would cure the defect 
from the standpoint of this Dinglicher Vertrag to which 
you referred; and, if so, would you read the words? A. On 
the last paragraph of this page, I see the sentence: 

“I, Wilhelm von Opel, herewith transfer title to these 
shares to our son Fritz von Opel by assigning to him 
our claim for the delivery of these shares to us.” 

366 Q. Is it your opinion that these words are words 
of actual conveyance, actual transfer, Doctor? A. 

Yes, certainly, they are. 

Q. And what effect would they have, Doctor? 

Mr. Burling: Just a moment, please. 

I won’t object more than once, Your Honor. I take it 
that it is understood that the Doctor’s opinion is being 
asked on the basis of an assumption that this is a bona 
fide contract 

Mr. Boland: Oh, yes, yes. 
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The Witness: Here on the question whether there is or 
is not a sufficient transfer of property, we have to consult 
the third book of the where we find the chapter 

on the acquisition and loss of personal property. 

There the general rule is established, in Section 929, that 
the transfer of title in personal property requires that the 
owner delivers possession to the person who acquires it, 
and that both parties agree that title is passed, that is, the 
Dinglicher Vertrag. 

Now, that is the rule, the general rule, the usual rule, how 
the title in personal property passes. 

But, in Section 931, there is a rule dealing with a case 
that the seller or the donor is not himself of the goods. 
He wished to transfer title. He can do so by assignment 
of his claim against the depository, to the donee 
367 . or to the the buyer. It read,s: 

u If the third person possesses the goods, the trans¬ 
fer might be substituted by an assignment of the owner to 
the other person required.” 

And by the assignment of what? By the assignment of 
the claim for the delivery of the goods. 

Q. Would you now direct your attention and re-read 
those words of conveyance, Doctor, and read them aloud? 
A. (Reading): “I, Wilhelm von Opel, herewith transfer 
title to these shares to our son Fritz von Opel by assign¬ 
ing to him our claim for the delivery of these shares to 
U8-” 

Q. And from what you have just read, from the German 
Code, it is your opinion, as I understand it, is it not, that 
actual title to the 600 shares of stock passed by words of 
conveyance set forth in the words you have just read? Is 
that true? 
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Mr. Bnrling: Again, on the same assumption that this is 
a bona Me agreement. 

Mr. Boland: I think that is understood, Mr. Burling. 

Mr. Bnrling: All right; I won’t make it again. 

Of course, I think it is understood that an expert wit¬ 
ness cannot testify to an ultimate fact, is it not, Your 
Honor! I mean, this witness has no knowledge of what 
happened on October 5,1931. 

The Court: As 1 understand, he is testifying on 
368 the state of the law with regard an instrument on 
its face. That is what I understand. 

Mr. Burling: Yes, Your Honor. 

The Witness: This document purports to give two things: 

Number one, the promise to give, and the acceptance to 
take; and 

Number two, the full transfer of the title in the shares. 

Mr. Boland: Let us get these assumptions of Mr. Burl¬ 
ing clear, Your Honor. The assumptions I will concede 
are these, and only these: that Br. Kronstein is testifying 
on the assumption that this is an actual contract which 
was entered into between Fritz von Opel, his mother, and 
father, on October 5, 1931. I grant no other assumptions. 

Mr Burling: The assumption that the parties intended 
to contract as indicated by the paper. 

Mr. Boland: I am having Dr. Kronstein testifying that 
this document, being an original, valid, gift agreement, 
testify to what the words mean under German law; and 
that is all 

By Mr. Boland: 

Q. Now, is it your testimony that if this contract was 
actually entered into between Fritz von Opel and his mother 
and father, and if the only thing before you were page 1 
on this agreement, that title passed to 600 shares of Opel 
stock! A. Yes, that is my opinion. 
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369 Q. Under German law? A. Under German law, 
the title passed. 

Q. And title passed, as.I understand yon, even though 
this is an assignment of a claim against a third person, 
because under German law you may have the power to 
substitute a claim which you have against a third person 
in possession? Is that true? A Yes. 

Q. So that, getting back to the chair, Doctor, you have 
words of promise by the donor, the promise to give; and 
words of acceptance by the son, “I accept.” That is the 
Obligatorischer Vertrag? A Yes. 

Q. And “Vertrag” means contract? A Yes. 

Q. Now, you have also read words of conveyance, words 
of transfer of title, in other words, of handing over the 
shares from one to the other? A Yes. 

Q. And those words are present? A Yes. 

Q. And that is what you call Dinglicher Vertrag, mean¬ 
ing contract? A Yes. 

Q. And all that is. necessary for a Dinglicher 

370 Vertrag is an actual transfer or handing over, with 
the intent that* the title pass? A With the intent 

that title pass, and the acceptance of the intent 

Q. Right. So that it is the Dinglicher Vertrag, the actual 
transfer of title, which cures the effect of the lack of notar¬ 
ization, if that is a fact that this was not notarized? A. 
Yes, certainly. 

Q. Now, Doctor, I direct your attention to the first para¬ 
graph on page 2, and would you read that aloud to the 
Court, please, from the English translation? A. (Read¬ 
ing) : “The usufruct in the shares is not assigned to Fritz 
von Opel. It remains with Wilhelm von Opel and his wife, 
hereafter called the parents Opel, until the death of the 
survivor of them. However, 20 per cent of all dividends 
and interest received will accrue to Fritz von Opel.” 

Q. Would you give us your opinion, Doctor, whether 
that language would have any effect on the passage of 
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title, to which you have just indicated or testified to? A. 
Would you permit me to read the whole page again? 

Q. Yes. A. To see whether there are— 

371 Q. Certainly. A. No; that has no effect on the 
passing of title. 

Q. Would you explain why you make that state¬ 
ment, Doctor? A. German law doesn’t know the idea of 
equitable or legal interests in the same way the American 
and English law knows it. 

If you transfer title in personal property or in real 
property, you can only transfer the whole title. You cannot 
transfer half of the title. You transfer the title, and the 
title passes. 

Therefore I don’t see how, if you take page 1 together 
with this section, how we can come to the conclusion that 
the effect of this contract is that something remains, as a 
matter of property law, in the hands of the parents. Title 
passed. 

Q. Your testimony is, Doctor, is it not, that because of 
the language on page 1 of the gift agreement, the promise 
to give, the acceptance, and the actual transfer, that title 
passed? A. Yes. 

Q. And that title passed absolutely and unqualifiedly? 
A. Up to this point, you gave to me up to now, it says 
nothing which could establish anything else but a complete 
transfer of title. 

Q. Well, what I am trying to get to, Doctor, is that 
your testimony on German law is that if title passes, 

372 title passes completely and absolutely. Is that right? 
A. There are situations; for instance, I have a 

picture. I give you this picture, this specific picture, and 
we agree, in case of your death, this picture shall go back 
to me. That would be a possible condition. The title would 
pass to you, but it would be a condition of the return of 
this particular, specific picture to me after your death. 

Therefore I hesitate to make such a broad statement, 
as you suggest, because of this case I have in mind. 
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Q. Well, how broad is the German law? A. But title 
passes, but if title passes in this case, nothing remains in 
the donor of equitable or legal interest in the matter. 

This one case which hinders me to say all the title 
passes absolutely, because you use the word “absolutely,” 
because of this one case I mentioned. 

But if we understand you have not in mind this condi¬ 
tion which I here refer to, with this understanding, the 
title passed absolutely and fully, and gives complete power 
over this property to the donee. 

Q. Getting back to the gift agreement, Doctor, there¬ 
fore your testimony is, is it not, that title passed absolutely 
and unqualifiedly, as a result of the words on page 1, and 
that your reason why the first paragraph on page 2 does 
not in any way affect passage of the title is because 
373 of the German law in cases such as this, where title 
passes; that in such cases, the title passes absolute¬ 
ly? A. Yes. 

Q. Would you direct your attention to the next para¬ 
graph, Doctor, on page 2, and read that to the Court? A. 
(Beading): “If the parents Opel should predecease Fritz 
von Opel, the above described gift shall be considered as 
an advancement and shall be deducted from his share in 
such property as might be inherited by him or his sister, 
Mrs. Elinor Sachs, nee von Opel, or in case of her prior 
death, by her issue.” 

Q. And the next paragraph? A. (Beading): “For this 
purpose the value of the shares shall be fixed as the value 
at the time when the duty to account for the advancement 
arises.” 

Q. And the third portion of it? A. (Beading): “If this 
value is higher than the present value, the higher value shall 
apply, if it is lower, then the lower value.” 

Q. Do these paragraphs which you have just read. Doc¬ 
tor, in any way affect the passage of title? A. No, not 
at alL 
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Q. Would you read the next paragraph aloud, please? 
A, (Beading): "In the event that the parents Opel shall 
not have drawn in full or in part the income from 

374 the shares accruing to them by virtue of their usu¬ 
fruct, the advancement to Fritz von Opel shall be 

deemed to have increased by the income not drawn and he 
shall be accountable therefor,” 

Q. Does this paragraph in any way affect the passage 
of title, Doctor? A. No, certainly not 
Q. Would you read the next paragraph aloud? A. 
(Beading): "If the shares should be sold or exchanged 
against other property the proceeds from such sale or 
the property taken in exchange shall be substituted for 
the shares, after the usufruct of the parents Opel has 
been safeguarded. All provisions stipulated above will 
then fully apply to such substituted property.” 

Q. Does this paragraph in any way affect the passage 
of title, Doctor? A. No. 

Q. Would you read the next paragraph, on page 3? A. 
(Beading): "If Fritz von Opel predeceases his parents 
without leaving legitimate issue, the gift executed by this 
document will become void. The stocks or the property 
substituted therefore including the income accrued but 
not drawn will then revert to the parents Opel or the sur¬ 
viving parent” 

Q. Does this paragraph in any affect the passage 

375 of title, Doctor? A. This question cannot be an¬ 
swered either yes or no.' I mentioned before that, 

for instance, in the case of a picture, a Rembrandt, which 
I gave to someone title, with the understanding that it 
shall go back if the donee dies, there the title would pass, 
but it would be a permissible condition of dissolutive 
character, a condition which might dissolve title in the 
case of death. 

However, here, we don’t deal with a specific picture. 
Here we deal with shares which can be exchanged, and the 
contract speaks of exchange into something else. 
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The German property law is very exact. This property 
cannot be clearly specified and defined, such an agreement, 
as we read here, has no effect on the passing of the title 
and does not establish a condition of the transfer, because 
at the time of the death the property might be mixed with 
a hundred other matters. And therefore I cannot see that 
this section has any effect on the passing of title. 

Q. Therefore, in answer to my question as to whether 
this paragraph has any effect on the passage of title, 
your answer it what? A. No. 

Q. Doctor, you will agree that all this language means 
something? A. Yes, certainly. 

376 Q. This language starting at the top of page 2 
and going through page 3? A. Certainly; every 
word has a very clear—I might say, not dear—a very ob¬ 
vious meaning. 

Q. Well, let us start with, for example, what is the mean¬ 
ing of the first paragraph on page 2? A. (Beading): “The 
usufruct in the shares is not assigned to Fritz von Opel. 
It remains with Wilhelm von Opel and his wife, hereafter 
called the parents Opel, until the death of the survivor of 
them. However, 20 per cent of all dividends and interest 
received will accrue to Fritz von OpeL” 

With all proper deference to the man who drafted this 
contract, it is not a masterpiece of writing law. If you 
interpret a German contract, you do not just look on the 
word, and if you see the word “usufruct,” you take the 
word and look in the index under “usufruct,” and find that, 
and think that is what the parties did. 

We have to apply two basic rules of interpretation. The 
first rule is that under Ger m an law, different from Ameri¬ 
can, the objective statement of the parties governs. 

If I say, “I transfer this ring to you,” believing the ring 
is not just a Woolworth ring, but it is gold, the objective 
test, the objective words, have to be looked on. Under 
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Section 133 of the Civil Code, this objective test 

377 has to be interpreted within the meaning of the 
intention of the parties, and the practice of life. 

Q. So— A. And let me state one further rule of inter¬ 
pretation. The rule of interpretation is that the contract 
shall be so interpreted that the contract can be performed, 
and as much as possible of the words used in the contract 
can be given a meaning as much as possible and as close 
as possible to the intention of the parties. 

Q. Directing your attention to paragraphs 2, 3, and 4, 
Doctor, would you explain— A. Paragraph 3? 

Q. 2, 3, and 4 (indicating). A. Yes. 

Q. And would you explain generally and briefly what 
these paragraphs mean, Doctor, under German law! A. 
These paragraphs are easily explained. Under Section 
2050, that is, in the fifth book of the law on inheritance, it 
is provided that whenever a deceased has made gifts to 
the heirs, to one of the heirs, that this gift has to be re¬ 
ported. 

Let me give a case, if you permit. A father has two 
children. He dies in December, 1948. His estate is one mil¬ 
lion dollars. He has given a gift two years ago, two years 
before, to the child B, a gift of two hundred thou- 

378 sand dollars. Now, in the distribution of the estate, 
the child has to report this gift, if the deceased has 

required so in the gift, as he has done here. 

If he reports—you take the estate of one million dollars, 
and add to this estate two hundred thousand dollars, and 
you have one million two hundred thousand dollars; and 
you divide that into two parts. And son A who had already 
two hundred thousand, which is four hundred thousand; 
and the other gets the six hundred. So there is, again, the 
one million. 

So that is what this section means, and that is what 
here is requested, that Fritz von Opel, in case of the death 
of his parents, reports this amount in the distribution of 
the estate of the parents. 
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Q. Do I understand your interpretation or your read¬ 
ing of the German law provisions, Doctor, that unless the 
donor in a gift agreement or in a gift makes a specific pro¬ 
vision for that type of accounting, that the example you 
just gave would not take effect? 

In other words, it would not be accounted for unless 
specifically provided for in the gift itself? Is that true? 
A. In this type of gift, yes; specific provision is necessary. 
There are other types we do not have to deal with here, 
where it is not necessary. 

379 Q. And, as a German lawyer, that is your under¬ 
standing of the purpose of those paragraphs? A. 

Yes. 

Q. Doctor, I think the example you gave was the example 
where we assume the child got an amount less than the 
amount of what his inheritance would be. A. Yes. 

Q. Let us assume the child’s gift was actually greater 
than what he would have gotten in the distribution after 
the death, what are the provisions in the German law in 
such a case? A. For instance, if what you mean, if I 
have my example— 

The Court: Suppose in this case he had drawn six hun¬ 
dred thousand dollars, and there is a million left; what 
happens then? 

The Witness: Then you make the same kind of arith¬ 
metic to find out how much he gets. But the statute express¬ 
ly provides that the child who has received more than his 
share has nothing to return—an expressed provision of 
section— 

The Court: That is the same thing the other witness 
said. 

Mr. Boland: Yes, sir. But he wasn’t testifying as an 
expert on German law. 
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By Mr. Boland: 

380 Q. Therefore, as you read the provisions on page 
2 of this gift agreement, under German law, in no 

set of circumstances, regardless of what the amount of 
this gift is, what relation that bears to the final, ultimate 
estate of Wilhelm von Opel, would Fritz von Opel be re¬ 
quired to return any amounts of money for distribution? 
A. No. He would not be obliged to make any payments to 
the estate or to Mrs. Elinor Sachs, or to anyone else. 

Q. So that these provisions are merely arithmetic cal¬ 
culations for the purposes of testamentary disposition, 
and only that, and do not in any shape, form, manner, or 
way create any claim against Fritz von Opel? Is that true? 
A. Yes, that is true. 

Q. Directing your attention to the fifth paragraph on 
page 2, read that aloud, would you, for the benefit of the 
Court, and explain what that means? A. (Reading): “In 
the event that the parents Opel shall not have drawn in 
full or in part the income from the shares accruing to 
them by virtue of their usufruct, the advancement to Fritz 
von Opel shall be deemed to have increased by the income 
not drawn and he shall be accountable therefor.” 

Q. Can you give me any light on how that would be 
interpreted under German law, Doctor? 

The Court: Don’t you agree the word “not” should 

381 be inserted in there? 

The Witness: No; he should be accountable, be¬ 
cause the idea seems to me that all of the Opel parents 
under this contract might have a claim for 80 per cent, if 
they only take 20 per cent a year, or take nothing. And 
then that is to be considered, in addition, a gift. 

The Court: That is right. I understand that. 

(To counsel): Didn’t you agree the other day that the 
word “not” ought to be there in front of “be”? 

Mr. Boland: No, sir. 
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Mr. Gallagher: There is no mistake or difference on the 
question of the language of this, Your Honor. 

The Court (to Mr. Burling): Didn’t you? 

Mr. Burling: No, sir. I didn’t think either side thought 
the word “not” should be in there. 

The Court: Let me read it 

I see; I understand. 

By Mr. Boland: 

Q. And this, too, is in connection with the testamentary 
accounting, the use of the word “accountable” there? A. 
Yes, it is—for the same reason. 

Q. And what relationship, or how would that particular 
paragraph affect the rights of the donee under this con¬ 
tract? A. The rights of donee? 

Q. Yes. Does that create a right of any sort, 
382 nature, or kind, against the donee? A. No, cer¬ 
tainly not 

Q. I direct your attention to the next paragraph. 

The Court: Gentlemen, I think that is a rather important 
paragraph, and I believe I will have to stop at this point. 
You will probably take some little time on this, will you 
not? 

Mr Boland: Yes, Your Honor; we are coming to a 
rather lengthy one. 

The Court: This next one will probably be the control¬ 
ling one, won’t it? 

Mr. Boland: No; that will be with respect to the first 
paragraph on page 2, Your Honor. 

The Court: All right. It certainly seems to me that it 
is very important 

• • • • • 
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386 

• • • • • 

Dr. Heinrich Kronstein resumed the stand and was 
examined and testified further as follows: 

Direct Examination (Continued) 

By Mr. Boland: 

Q. Dr. Kronstein, as we adjourned on Friday, I believe 
you had testified, in respect of Exhibit 5, the gift 

387 agreement dated October 5, 1931, that the language 
on page 1 of this exhibit set forth a promise to give, 

on behalf of the father and mother von Opel, and an accept¬ 
ance of that promise by the son; and, on the assumption 
that that was not notarized, that, as I understood your testi¬ 
mony, was not an enforceable obligation, those two things 
constituting what is known as an Obligatorischer Vertrag. 

You further testified that at the bottom of the page were 
words of actual conveyance of title, which you referred to 
as the Dinglicher Vertrag. Is that right? A. Yes. 

Q. You further testified that under German law, the 
transfer of title through the Dinglicher Vertrag cured the 
lack of notarization in the Obligatorischer Vertrag. Is that 
right? A. Yes. 

Q. And I believe that you testified that the title abso¬ 
lutely passed as a result of the language on page 1 of that 
exhibit. Is that right? A. Yes. 

Q. Then we went on page 2 and described very generally 
the language in the first paragraph of page 2, that is, in 
connection with the reservation of certain rights on behalf 
of the donor. Is that right? A. Yes. 

388 Q. And we had gotten through the testamentary 
accounting provisions in paragraphs 2, 3, and 4, on 

page 2 of the English translation. Is that right? A. Yes. 
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Q. And I believe that the fifth paragraph on page 2 
is tiie place at which we adjourned. You had not gone into 
that particular paragraph. Is that true? A Yes. 

Q. Would you read aloud, Doctor, the fifth paragraph 
on page 2? A (Reading): “In the event that the parents 
Opel shall not have drawn in full or in part the income 
from the shares accruing to them by virtue of their usu¬ 
fruct, the advancement to Fritz von Opel shall be deemed 
to have increased by the income not drawn and he shall 
be accountable therefor.” 

Q. So that paragraph, Doctor, related to the first para¬ 
graph on page 2? A Yes. 

Q. Would you prefer to discuss that paragraph in con¬ 
nection with the first paragraph on page 2? A. Yes; it 
cannot be explained otherwise. 

Mr. Boland: Your Honor, it is our belief that the Court 
will have a clearer presentation of the problems involved 
in this particular contract if we discuss this para- 
389 graph with the first paragraph on page 2. So, with 
Your Honor’s permission, we will skip that para¬ 
graph and go on to the next paragraph on page 2. 

By Mr. Boland: 

Q. Will you read that, Doctor? A. (Reading): “If the 
shares should be sold or exchanged against other property 
the proceeds from such sale or the property taken in ex¬ 
change shall be substituted for the shares, after the usu¬ 
fruct of the parents Opel has been safeguarded. All pro¬ 
visions stipulated above will then fully apply to such sub¬ 
stituted property.” 

Q. Would you explain the significance of that paragraph 
under German law, Doctor? A. I think that this para¬ 
graph, too, cannot be explained and discussed without going 
into the first paragraph on page 2. 

Q. So that when we return to the first paragraph on 
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page 2 we will also consider the fifth and sixth paragraphs! 
Is that true? A. Yes, sir. 

Q. Would you read the first paragraph on page 3, Doc¬ 
tor! A. (Beading): “If Fritz von Opel predeceases his 
parents without leaving legitimate issue, the gift executed 
by this document will become void. The stocks or 

390 the property substituted therefore including the 
income accrued but not drawn will then revert to 

the parents Opel or the surviving parent.” 

Q. Would you explain briefly what is contemplated by 
such a paragraph, under the German law! A. I already, 
on Friday, answered your question, whether this section 
has an effect on the transfer of title. 

Q. You stated that it did not! A. That it has not. And 
I discussed that more in full, and it will become clearer as 
our discussion proceeds. But this section, too, cannot be 
separated altogether from the first section on page 2. It 
has to be seen altogether at one time. 

Q. Would you repeat what you said on Friday, for the 
benefit of the Court, as to what your interpretation of that 
paragraph was! A. I said that there are cases in which 
the transfer of property, personal property, can be under a 
condition. For instance, I give a Bembrandt picture to my 
friend, with the understanding that the property falls back 
to me if this friend dies. 

There it is perfectly clear that here is one specific piece 
of property; and, if he dies, the condition occurs and the 
property goes back. 

In this case, however, especially after we have 

391 discussed the usufruct idea, we will not end the dis¬ 
cussion before we come to what shall be a substitu¬ 
tion of property. Mr. Fritz von Opel, if this usufruct did 
not hinder him—and it didn’t—to sell the shares and to 
buy other shares or buy houses, or pictures, or have a good 
living on it, then it is absolutely impossible, at the moment 
of his death without legitimate issue, to find out the spe¬ 
cific piece of property on which this depends. 
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Therefore we cannot compare the case of the picture, 
with this case; and therefore this provision has not the 
meaning to establish a conditional transfer of title. It is 
something else. 

Q. Does the preceding paragraph give you a clew upon 
which you base your conclusions? A. The preceding para¬ 
graph, again, only in connection with our discussion of the 
usufruct, because I cannot separate the question of the 
power of Fritz von Opel to sell and exchange again to other 
properties, from such sale of the property taken in ex¬ 
change that may be substituted, after the usufruct of the 
parents von Opel has been safeguarded, I cannot separate 
that from the usufruct. 

Therefore, all that I can say at this moment is that this 
provision, as this contract is written, does not establish 
a conditional transfer of title; it doesn’t affect the transfer 
of title. The way it is written, it permits only other 
392 explanation, and I think I can present explanation, 
as you say. 

Q. All right, Doctor. Now, before we return to the ex¬ 
planation of the first paragraph on page 2, there is one 
question I would like to ask you about the transfer of title 
to the 600 Opel shares. 

When we discussed page 1 on Friday, you testified that 
under German law a substitution of an assignment of claim 
against a third person in possession would permit the 
actual transfer of title, did you not? A. Yes, I did. 

Q. At that time, I do not believe that I gave you the 
assumption of a fact that if these shares were physically 
located in New York, would that make any difference, 
under German law? A. It depends why they were situ¬ 
ated in New York. If they were situated in New York on 
the basis of a contract between the Opel parents, or Wil¬ 
helm von Opel, with a New York bank, then certainly we 
would have to consider under which law this assignment, 
by Wilhelm von Opel to Fritz von Opel, takes place. 


Q. Well, assume, Doctor, for our purposes, that the 
shares of stock are located in a bank in New York, and that 
the parents full title in respect of this through a claim 
against the bank 

393 As I understand your testimony, you stated that 
under German law, an assignment against a person 

in possession, a third person in possession, may be sub¬ 
stituted for the shares themselves, and title will pass. A. 
Yes. 

Q. And the only question I am asking you is whether it 
makes any difference whether those shares are in New 
York or in Germany, under German law. A. It makes a 
difference, under German law, whether the shares deposited 
in New York were deposited under a contract governed by 
New York law. Suppose a contract between the bank, the 
National City Bank or the Guaranty Trust Bank, in New 
York, and the Opel parents, was governed by New York 
law, then the assignment would have to be valid under New 
York law, because the German conflict of law would look 
to New York law for the problem whether this assignment 
is good. 

But if the assignment is good, then the title in the shares 
would pass with the transfer. 

Q. Assuming that the assignment of the shares was 
valid, then, as I understand you, under the German law, 
the title would pass! A. Exactly. 

Q. Directing your attention now, Doctor, to this first 
paragraph on page 2, you have testified generally on Fri¬ 
day that this is to be reserved rights on behalf of 

394 the donors. Would you explain in more particular¬ 
ity as to what you had in mind in interpreting this 

contract as to just what rights are reserved to the donors! 
A. You have to permit me—I began yesterday to say a 
few words about the interpretation of German contracts 
>and the rules of interpretation. 
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Q. What are those rules? A. Because if you take this 
language in itself, it looks like a pretty sloppy way of 
drafting; and we have to interpret it under the following 
test: 

First, the objective statement; what does he state? 

Second, we have to put it together with the other sec¬ 
tions in the contract 

And then we have to look at the intention of the parties. 

I told you before that under German law, one possibility 
is excluded, that this section interferes with the transfer 
of title. 

Another possibility is excluded, that this section estab¬ 
lished a right in rem of the Opel parents. 

Q. Doctor, what do you mean by a right in rem? 

Mr. Burling: I object to the question, if Tour Honor 
please. I know Your Honor is operating under the equity 
rules, and it tends to let everything in. I wish to save an 
objection for the record at this point, however, that this 
plaintiff is estopped, fundamentally estopped, to as- 
395 sert there was no usufruct, because this plaintiff has 
asserted in the United States District Court for the 
Southern District of New York, under oath of Wronker- 
Flatow and Fritz von Opel, that the usufruct was validly 
created and Fritz von Opel in 1935 had acquired legal title. 
I wish to save the point of estoppel for the record. 

The Court: All right. 

Mr. Boland: Your Honor, we most forcefully disagree 
with the position of the defendants on that; but we will 
take the issue up when they establish their point, if they 
do. 


By Mr. Boland: 

Q. Would you explain what is meant by a right in rem 
under the German law, Doctor? A. A right in rem is the 
opposite to a right in personam. If we take the Civil Code 


again and look in the second and third parts, the second 
part speaking of the relationship between persons, such 
as a sales contract, a buyer and a seller make a contract 
of sale; this contract does not establish any right in rem, 
legal or equitable, none at alL It established a claim of the 
buyer against the seller to enter into with him a convey¬ 
ance contract. 

For the conveyance contract, you have to look into the 
third part of the book. The third part of the book estab¬ 
lished all the rights in rem which exist. And there the 
German law is very definite; there are only a 
396 limited number of rights in rem in existence. It is 
absolutely clarified how they are established. No 
interpretation is possible, by mere judicial or legal or any 
other interpretation* to bring any of these rights in exist¬ 
ence. 

The general right is property right I own the chair. 
But I have a right in rem in this chair. 

I have a mortgage on real property. I can take out of 
the real property, by the means of foreclosure, the money I 
need. That is the relationship between money in the prop- 
erty. 

It must be contrasted with the right in personam. I give 
a loan to X, and I have a claim against him to pay back. 
This might be evidenced by a mortgage, when I have a 
claim against X; and when he doesn’t pay, I can exercise 
my right in rem to take the money out of the property. 

So this distinction between right in personam, a claim 
against someone, for an action, the payment of money or 
any action, because the German law, as mentioned before, 
has specific performance as a role; that is one thing. And 
an entirely different thing is the right of a person in some¬ 
thing, a property right, a mortgage right, a pledge right, 
and so forth. * 

Q. Doctor, you say it is clear that this does not establish 
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a right in rem? A. Yes. 

397 Q. If it doesn’t establish a right in rem, how do you 
interpret this language? A. Since it dosn’t establish 

a right in rem, it can only establish a personal claim, a per¬ 
sonal claim of the Opel parents against the son, for certain 
action. 

Now, if you will permit me to look again in the chapter on 
gift contracts, the chapter provides— 

Q. This is a chapter of the German Code? A. Of the 
German Civil Code—it provides, in Chapter 525, that you 
might make a gift under an impost; and if you do so, the 
donor acquires personal claim against the donee for the 
performance of the charge. 

Q. But a charge, under German law, does not in any way 
affect the passage of title? A. A charge or impost, under 
German law, neither interferes with the transfer of title nor 
establishes it in any way as a right in rem. 

Q. Are you using the words “charge” and “impost” inter¬ 
changeably, Doctor? A. Yes. 

Q. So that your interpretation of the first paragraph on 
page 2 is that it creates a personal claim, an in personam 
claim on behalf of the donors against the donee? A. It is 
a charge—and I might, if you will permit me, refer to a 
court decision. It is a decision of the highest tax 

398 court in Germany, the Reichsfinanzhof, a decision of 
April 7, 1925, in Volume 16, page 97. There a gift 

contract is made, and a Niessbrauch—I don’t like very much 
the word “usufruct”, because it is not a translation—a 
Niessbrauch is provided for in the contract. 

The court says this Niessbrauch cannot come into exist¬ 
ence without an act of reconveyance by the donee to the 
donor. And then it says that what it actually is—and I will 
translate it in a minute— 

“Unter diesen Umstaenden kann aber die vorbehaltene 
Bestellung des Niessbrauchs nichts anderes darstellen 
alseine Auflage im Sinne des Sec. 525, BGB.” 
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“Under this condition, the reserve establishment of the 
Niessbrauch can mean nothing else but a charge in the mean¬ 
ing of Section 525, B.G.B.” 

I follow exactly this approach of the court. 

Q. Well, Doctor, if yon state that the interpretation of 
this paragraph, the first paragraph on page 2, is merely an 
in personam claim, a claim of donors against donee, my ques¬ 
tion to you is what kind of rights are reserved! What are 
the particularities of the rights that are reserved to the 
donors, in respect of the language of this passage? 

Mr. Burling: I object to the question, unless counsel 
399 states to the witness that he is asking on the as¬ 
sumption of fact which the witness of course knows 
nothing about, that there was here no reconversion, no de¬ 
livery back to the donor. 

Mr. Boland: Reconveyance? 

Mr. Burling: Yes, reconveyance. 

Mr. Boland: I will be glad to make that assumption, Your 
Honor, that there was in fact no reconveyance into joint 
possession of the donor and donee. 

Mr. Burling: And then I object on the estoppel point, on 
which Fritz von Opel swore to the Southern District Court 
of New York— 

Mr. Boland: Your Honor, he has already made that 
objection. 

The Court: Yes. I will hear you on that later. 

By Mr. Boland: 

Q. On the assumption, Doctor, there has not been an 
actual reconveyance into joint possession, and considering 
that as an assumption herein, would you describe in par¬ 
ticularity the types or rights that are reserved, these so- 
called in personam rights reserved to the donor, in such 
language as we have in the first paragraph on page 2? A. 
I see three possible ways of interpretation. The one is that 
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this agreement gives the Opel parents a contractual claim 
for payment of a certain percentage of the income 

400 which Mr. Fritz von Opel made out of this property. 

Q. Would you explain, using the language of that 
paragraph, exactly how that claim would work? A. If I 
take this paragraph in itself, without lookling to the para¬ 
graph 5; if I take this paragraph in itself, then the inter¬ 
pretation would be that the Opel parents have a right to 
tell the son, “We give you this gift, and you give us your 
income out of this property which we have given to you”— 
as a matter of personal claim. 

And the word “usufruct” in German practice is not at all 
used in the way it is used in the third part of the B.G.B. as 
the right in rem. 

It is very often in the literature used—let me give the 
German word—Zur Sicherstellung Niessbrauch, meaning a 
Niessbrauch for merely consentual relations—that the father 
in this case, or the parents, would be entitled to write a 
letter to the son, “Now the year is over, and you give us 
what you made out of this money”—that is, if I interpret 
this section in itself, without looking on anything else. 

Q. So that in interpreting this section, the first paragraph 
on page 2, in and of itself, it would come down to the ques¬ 
tion what was intended was a personal right on behalf of 
the donors to claim 80 per cent, in effect, of the income 

401 from the corpus of the gift? A. The first section 
doesn’t speak at all of the 80 per cent. It just speaks 

of “The usufruct in the shares is not assigned to Fritz von 
Opel.” I only speak of that—the 80 per cent, yes, it would 
be, since 20 per cent would go to Fritz von Opel So that it 
would be a claim for 80 per cent. That is one possible inter¬ 
pretation. 

Q. Now, looking at the gift as a whole, Doctor, and taking 
into consideration the language of the other paragraphs, 
following this paragraph, what other possible interpreta¬ 
tions are available? A. We have here, in the fifth— 
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“In the event that the parents Opel shall not have drawn 
in full or in part the income from the shares accruing to 
them by virtue of their usufruct, the advancement to Fritz 
von Opel shall be deemed to have increased by the income 
not drawn and he shall be accountable therefor.” 

If somebody helps us to this extent, that if my first inter¬ 
pretation is correct, and that the parties establish a per¬ 
sonal claim for the payment of the 80 per cent, then it would 
mean, taking these two sections together, that Fritz von 
Opel would not be obliged to make payments to the parents, 
unless specific demand is made by the parents for pay¬ 
ment 

If the parents do not make any specific demand, 
402 then Fritz has no obligation, and the money is to be 
added to the capital. 

So that using this language, your interpretation—the 
additional language of the give agreement—how does that 
change the first possibility which you gave, Doctor, of an 
in personam claim! A. It doesn’t change it It only clari¬ 
fies it to this extent, that Fritz von Opel would be under no 
obligation to give an income out of this gift, to his parents. 
He would be only obliged to do so if a demand is made. 
Otherwise the word “drawn”—“shall not have drawn in full 
or in part”—would not be sufficiently explained. 

Q. Directing your attention, Doctor, to the remaining 
language on page 2 and the top of page 3, are you given 
any further clews as to a possible interpretation as to what 
the donors, the parties to this gift agreement, meant, in 
using the language in the first paragraph in page 2! A. 
Certainly, what I mentioned before, I don’t find in this lan¬ 
guage any act of reconveyance giving the Opel parents any 
possession. Therefore I exclude any possibility of a right . 
in rem. 

Q. I understand that, Doctor, but thus far in looking to 
the affirmative side of your testimony as to what you do 
interpret the parties might have meant, you testified they 
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might have meant a personal claim against the donee 

403 for 80 per cent of the income. 

Are there any other interpretations of this lan¬ 
guage, using your objective test as required under German 
law? A. Yes, there are. It might be interpreted in this 
way: 

Since the word “Niessbrauch” is used as a technical word 
in the third part of the Code, it might be that the Opel 
parents were given a personal claim against the son to estab¬ 
lish a right in rem at any time they desire to do so. That is 
a possible interpretation. 

So, then, if that is the case, the Opel parents would have 
no claim against Fritz von Opel for payment of anything. 

But they would be entitled, at any time, to tell Fritz von 
Opel, “We wish that now a right in rem is established.” 

That means that the properties given in joint possession 
of the Opel parents and Fritz von Opel, and then the Opel 
parents take out of the money whatever they wish, up to 
.80 per cent. 

As long as this claim for the establishment of this right 
in rem is not made, the Opel parents would have no right to 
get the money. But they would be entitled, at any time, at 
any minute, to say, “Now we wish the establishment of the 
right in rem.” 

Q. So that up to this point, Doctor, we have two possible 
interpretations, as I understand your testimony. One 

404 is that the parents reserve to themselves merely a 
personal right against the donee, to call upon the 

donee for 80 per cent of the income from the corpus of the 
gift, purely as an in personam claim between two parties. 

And the second possibility is that the parties might well 
have intended to have a personal claim on behalf of the 
donors against the donee, to call upon the donee at some 
future time to establish a right in rem, to call upon him 
to reconvey the property into the joint possession of the 
donee and donors, at which time the donors would then have 
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a property right in the property, the corpus of the gift, in 
order to enable /them to directly draw the income from the 
gift itself. 

Is that true! A. Yes. 

Q. Are there any other possible interpretations! A. 
Yes; I see a third possibility, that these two first possibili¬ 
ties are to be combined; that the parents had a claim for 80 
per cent, if they wished to have 80 per cent, or for 20 per 
cent, or for nothing, whatever they decide to have, against 
Fritz von Opel; and that in addition to that, they could, for 
purposes of security, say: 

“Dear Son: Now we wish to have security for our claim, 
and this security is that you will now establish a right in 
rem.” 

405 So that is a combination between these two possi¬ 
bilities. I believe that all three possibilities, on this 
language, merely the objective test, the three possibilities 
exist 

Q. So that bringing the three possibilities into partial 
focus, the first is the personal claim of the donors against 
the donee to call upon the donee for 80 per cent of the in¬ 
come. That is right, isn’t it! A. Yes. 

Q. And the second is a personal claim of the donors 
against the donee to call upon him to establish a right in 
rem? A. Yes. 

Q. To establish the usufruct! A. Yes. 

Q. And the third, being a combination of the first and the 
second, in other words, a personal claim on behalf of the 
mother and father von Opel, against the son, to call upon 
him for 80 per cent of the income! A. Yes. 

Q. And they would have the additional right, which is 
a personal claim too, to call upon him at any time in the 
future to secure the first right, the 80 per cent of the in¬ 
come? A. Yes. 
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Q. They could call npon him to set tip a usnfruct 

406 in order to secure that personal claim? A. Yes. 

Q. At which time they would then have a direct 
property right in order to take the income themselves? 
A. They would have a combined right; they would have 
a right in personam, protected by and secured by a right 
in rem, as you have in a mortgage—exactly the same 
thing. 

Q. And you say that the possibility of the parties in¬ 
tending to establish an immediate right in rem, that the 
parties intended at the time of the gift agreement to 
establish a right in rem, is not within the realm of inter¬ 
pretation? Is that the way I gather your testimony? A. 
I cannot testify as to intention. I can only testify as to 
what this piece of paper says. 

Q. That is right, using the objective test on this piece 
of paper, and you say that that possibility is not within 
the realm of interpretation? Is that right? A. As this 
piece of paper it written, there is absolutely no possibility 
to interpret this piece of paper as the establishment of a 
right in rem. 

Q. Why are you so sure in that statement, Doctor? A. 
You can interpret in German law very much in contractual 
relations. But you never can interpret conveyance, an act 
of conveyance, into a contract, especially in a case in which 
no possession, none whatsoever, was retained by the 

407 donors. 

Let me again refer to this, I would say, in the Ger¬ 
man law, that is absolutely elementary, that there cannot be 
a right in rem without possession or without an act of con¬ 
veyance. 

Now, again, in this case the Court says, where the gift 
was made, as I said, and a Niessbrauch was reserved, it 
says—and there is some real property involved— 

“The gift of real property, under the reservation of 
Niessbrauch, can only be executed by, first, transferring 
the title to the donee, and then letting the donee establish 
the reserve Niessbrauch on behalf of the donor.” 



Q. In coming to the definite conclusion, using the .gift 
agreement itself, that no immediate right in rem was 
established, have you used as a basis or at least as a 
partial basis for your conclusion the lack of any condition 
of reconveyance in the gift, Doctor? A. Certainly/It says 
no word of reconveyance. There is no word providing for 
joint possession. It is just saying that it is an assignment 
of the claim of the Opel parents to Fritz von Opel. 

By this act, title passed; and, without anything more, 
no Niessbrauch or right in rem at any time can come into 
existence. All that can come into existence is, under 

408 Section 525 of the Code, personal claims of different 
kinds. 

Q. Assuming, Doctor, that a German attorney was 
present at the time of this gift agreement, and assuming 
that German attorneys prepared drafts and prepared this 
gift agreement, would that aid you in your conclusion 
that an immediate right in rem was not intended? A. 
Certainly. I think it is unbelievable to me that a German 
attorney doesn’t know that It might happen often that 
people who are really great business lawyers, forget about 
the basic rules on property law. But that is a basic rule 
of property law we are dealing with here, and if a German 
lawyer was present, there is no doubt that this contract 
expresses intentions which means no right in rem for the 
Opel parents. 

Q. Doctor, you have practiced in Germany for quite 
some time; would you explain to the Court what language 
could be inserted in this gift agreement in order to estab¬ 
lish an immediate right in rem. A. All that would have 
to be done is to add one part, in which you say: 

“I, Fritz von Opel, herewith reassign—or assign—my 
claim against the depository of shares in New Tork to 
the Opel parents, with the understanding that it afaril be 
a joint claim of the Opel parents and myself.” 

409 And by this act Fritz von Opel would have to take 
out the shares under the name of the three; it would 




have been provided that he had to take these shares and 
put them in New York into a bank under the name of 
Fritz von Opel, Wilhelm von Opel, and Marta von Opel; 
or he could give it to the bank to keep it there, with in¬ 
structions to keep it under the name of the three, and 
pay out exactly as it provided here. That is all that is 
necessary. 

Q. So that if the parties had intended the establishment 
of the immediate right in rem, it would have been a very 
simple thing, under German law? A. Very simple. 

Q. And it could have been done under this instrument 
itself? A. It could have been done, if the assignment was 
not made just as an outright assignment, but with the 
idea that it is reassigned to all three, it was already clearly 
an established right in rem. 

Q. And, and the important thing in establishing an im¬ 
mediate right in rem is the joint possession, Doctor? A. 
The German law—let me say that—in regard to personal 
property, and in some extent in regard to real property, 
is based on the idea that there cannot be a right in rem 
without possession. Even if you had even a limited right 
in rem, you have to have possession yourself, or you 
410 have to give the possession to a depository, or 
where you otherwise have the right to dispose of 
it, to give it to the other fellow. 

But without possession and without any direct right to 
take possession, there is no right in rem possible, by very 
definition. 

Q. All right, Doctor; I believe we understand your 
testimony, and particularly the three possibilities, the 
three possible interpretations which you have given. 

You have indicated before in your testimony that you 
would explain the meaning of the fifth paragraph on page 
2 after you had had an opportunity of explaining the first 
paragraph. Would you now explain, in the light of your 
testimony, how you interpret the fifth paragraph on page 
2? A. Yes. If you take my first possibility in regards 



to the first paragraph on page 2, you have to interpret the 
Section 5 this way: 

First, that the Opel parents can make a cl ai m against 
the son; but without making a demand, no obligation on 
the side of the son can exist. 

If my second possibility of interpretation prevails, then 
the Opel parents were free to take out of the property up 
to 80 per cent, but they were not bound to do so. 

Q. That is, after demand was made and the 

411 usufruct established t A. Yes. 

And on the first possibility, where the right in 
rem is only established to secure the claim, certainly the 
same theory followed that I have in the first possibility, 
if the Opel parents demand, and the son doesn’t pay, then 
the Opel parents might make him pay it out of the right 
in rem. If they don’t claim, the money is added to the 
capital 

And in the case of death of the Opel parents, and in case 
of distribution of the estate, the whole gift, plus the money 
not called on by the parents, is to be accounted for in the 
distribution of the estate, as discussed on Friday. 

Q. Under your interpretation of this paragraph. Doctor, 
until a demand is made, under the first possibility, there 
is no establishment of a right in rem; it is merely a per¬ 
sonal claim? A. Yes. 

Q. For 80 per cent of the income? A. Yes. 

Q. Until a claim is made, for 80 per cent of the income, 
is tiie donee free to do with the corpus and the income as 
he will? A. He has full power to do with the property 
what he wants, because it is his property. His obligations 
in regard to the property are purely personal obligations 
to the Opel parents. 

412 Q. In the second possibility, whidi is merely the 
personal right to call upon the donee to establish the 

right in rem, upon demand of the donor, until such dem&nd is 
made, would you explain the ownership rights of the donee, 
Fritz von Opel? A. Until such demands are made, Fritz 
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Q. So you would interpret— A. And even if there are 
claims in regard to number one, then there is a personal 
claim; and as long as no judgment is taken, there is no right 
in rem in existence. 

Q. I understand that, Doctor. But I am now on the second 
possibility, where the only right is that the donor has re¬ 
served to himself the right to call upon the donee to establish 
a right in rem in favor of the donors. A. Yes. 

Q. Until demand is made, is the donee free to do with the 
property as he will, both corpus and income? A. Yes. 

Q. And, under this possibility, your interpretation of the 
fifth paragraph on page 2 is that until demand is made, the 
uncalled for portion of the 80 per cent income will be added 
to the capital only after demand is made? Is that right? A. 

It will be added to the capital if no demand is made? 
413 After demand has been made to establish the usu¬ 
fruct. A. Ah, yes. 

Q. And until demand is made to establish the usufruct, 
this paragraph does not apply to the gift? Is that right? 
A. I have to ask you to repeat the question. I am not clear 
about that 

Q. Under the second possibility, as I understand your 
testimony, the donors, the parents von Opel, reserved unto 
themselves the right to call upon Fritz, the donee, to set 
up a usufruct, at which time they would have a right in rem 
for 80 per cent of the income. Is that right? A. The right 
in rem for 80 per cent of the income, that is not entirely 
clearly expressed, because a right in rem means if once the 
right in rem is established, the income goes to the parents. 

Therefore, if the right in rem is established, it is up to 
the parents to take out of the income coming to them as 
much as they want .And this here provides that if they don’t 
take, if they don’t exercise their power, then it is to be added 
to the capital 

Q. That is exactly my point. Suppose no demand is made 
by the parents against Fritz to set up a usufrut, then the 


provisions of this paragraph would not apply, until 

414 the demand is made? Is that right? A. Until—we 
are working with the second possibility— 

Q. That is right. A. Certainly this has no meaning until 
the Opel parents put themselves in the position in which 
they can get any of the profits. And they can get any of the 
profits, as the second possibility, only if the right in rem is 
established. 

Q. So that until the demand is made, the right under the 
second possibility does not apply? A. Exactly. 

Q. Would you go to the further paragraph, please, Doctor? 
A. (Heading): “If the shares should be sold or exchanged 
against other property the proceeds from such sale or the 
property taken in exchange shall be substituted for the 
shares, after the usufruct of the parents Opel has been safe¬ 
guarded. All provisions stipulated above will then fully 
apply to such substituted property.” 

Q. What does this paragraph mean? A. Could I see the 
German text? 

Q. I have it (handing to witness). A. It is exhibit— 

Q. 5—5-A. A. Yes. What is your question? 

415 Q. What does this paragraph mean? A. This 
paragraph means, in regard to the second possibility, 

that the Opel parents can claim the establishment of a right 
in rem not only in the original Opel shares; but if Fritz von 
Opel has sold the shares and has other property now, out 
of these shares, that this right in rem is to be established in 
this new property of Fritz von Opel. 

So it indicates that the parties had in mind that Fritz was 
free to dispose of the property. Furthermore, there is one 
word in the German especially— 

Mr. Burling: I object to it, if the Court please. It has been 
stipulated—and it is hard enough to deal with this very 
intricate matter of foreign law in the one language—and it 
has been stipulated by counsel for both sides that the trans¬ 
lations of all these documents are correct. 
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The Witness: Let me say a word to that Between correct 
translations and translations for all purposes, in the tech¬ 
nical meaning we use by a lawyer, it is difficult; there are 
words which have just a flavor, under the law, which you 
cannot translate. 

I don’t object against the word “safeguarded” at all But 
I have to work out the word “Sicherheit”. I have to refer to 
this word. 

Mr. Burling: May I be heard further, Your Honor? 
416 This witness is not coming newly to this case. He 
went to Germany, for example, to assist in the depo¬ 
sition of Wilhelm von Opel and others, which were read* 
And long before the stipulation was entered into that this 
document was correct, Dr. Kronstein was fully familiar 
with the document and hundreds of pages of testimony were 
taken concerning it 

The Court (to the witness): I understand you to say there 
are some English words which do not indicate the full import 
of the German words, notwithstanding the translation. I 
think you would have a right to take that into account. 

The Witness: The word “Sicherstellung”, this word, which 
has a very specific meaning in German law—or “Sicherheit” 
is used in connection with my first possibility. You use this 
word if you are perfectly clear about the fact that no right 
in rem exists. But that whenever you wish to acquire pro¬ 
tection, security, and, for instance, a mortgage is exactly 
that—“Sicherstellung”. 

Therefore I wish to refer to this word which was used, 
which was a certain indication of the test, of this objective 
test, what that all means; that it means a possibility that the 
parents as against the son, and if the son didn’t say, or if 
the parents wished to have other protection, they could ask 
for a right in rem, if they wanted it 



under this gift agreement were in fact waived, and we in¬ 
tend to establish that the waiver was valid* . 


By Mr. Boland: 


Q. Would you direct your attention, Doctor,, now to 
the first paragraph on page 3.1 believe you indicated 
you were going to withhold your explanation of that 
until after you have covered the usufruct paragraph? A. 
Yes. 

Q. Would you explain what that means, in the light of 
your previous testimony? 


The Court: Excuse me just a minute, before you go to 
that. 


In regard to this paragraph, the fifth on page 2, do I 
understand you say, under the German law, if the parents 
of Fritz von Opel had wished to assert this right in rem 
against the exchanged property, that this property he 
bought out of the proceeds of the sale of the other, they 
might have done so at any time? 


The Witness: At any time. 


The Court: They might do so even now ? His mother might 
do so even now? 

The Witness: Suppose nothing happens, I don’t know what 
happens between this document and today. But if nothing 
happens between this document and today, then this right 
exists. 

The Court: Well, now, is that a legal right? 

The Witness: A personam is not in the property. 

The Court: I understand. It is a legal right that would be 
asserted in the courts. 

418 . The Witness: Yes. 

The Court: Upon a demand. 

The Witness: Yes. 

The Court: I see. Go on. .. 


Mr. Boland: Your Honor, in order to dear up any prob¬ 
lem you might have in your mind at this time, we intend .to 


establish as a fact that any rights reserved to the donors 
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The Court: All right 
By Mr. Boland: 

Q. You were reading, I believe, from the first paragraph 
on page 3. A. Yes— 

*If Fritz von Opel predeceases his parents without leav¬ 
ing legitimate issue, the gift executed by this document will 
become void. The stocks or the property substituted there¬ 
for including the income accrued but not drawn will then 
revert to the parents Opel or the surviving parent” 

Q. Would you explain that in the light of your testimony. 
Doctor? A. That if the right in rem is established, if the 
parents demand the establishment of the right in rem, under 
my second possibility, then there is definitely estab- 
419 fished a claim in specific property in which the inter¬ 
est exists. We could then say that in case of the death 
of Fritz von Opel without legitimate issue, this specific 
property would go to the parents. 

As long as their right in rem is not established, we have 
some difficulties to interpret this provision. And it might 
even have no meaning, until the right in rem is established. 
But it certainly has not more meaning than that, that in the 
case of the death of Fritz without legitimate issue, the Opel 
parents have a claim against the estate, under the German 
law, against the heirs, for what remains out of the gift, if 
any. 

Q. There are two conditions, are there not, situated in 
that paragraph? A. First that Fritz von Opel predeceases, 
and second that he predeceases without legitimate issue. 

Q. And if upon the happening of those two conditions— 
first, that he predeceases his parents, and secondly that he 
predeceases without legitimate issue—what type of right 
would the donors have in such a case? Is that merely a per¬ 
sonal right? A Yes. 

Q. And that would be a right against the estate of Fritz 
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von Opel, for what is remaining in the corpus, of the 

420 gift? A. Yes. 

Q. During the course of the opening statement, 
Doctor, Mr. Burling alluded to the analogy of a trust, using 
the cestui que trust analysis. You are familiar with trust law 
in this country, are you not, Doctor? A. Yes. 

Q. Would you distinguish a Niessbrauch from a trust? 
A. As I have already said, I learned to be extremely careful 
in using concepts of one law in the other law. But as a legal 
device, Niessbrauch and trust have absolutely nothing to 
do with each other. They even exclude each other. Let us 
cite an example: 

In cases of trust, the legal owner has no right, no bene¬ 
ficiary right, in this matter. If the beneficiary has a right, 
and the legal owner is only to the outside of the owner. 

And the Niessbrauch, the definite and final right, economic 
and beneficial right, is with the title owner, only for a cer¬ 
tain period of time, for instance, for a lifetime, of the Opel 
parents. But after this time is over, usually lifetime, then 
the title owner has no limitation any more. 

For instance, if I am a creditor of the title owner, I can 
certainly in execution of judgment take his title, and his 
title is only limited in full use by this right in rem of the 
parents or of the Niessbrauch, to take out certain 

421 parts of the income or all of the income, or whatever 
it might be. 

Q. So that, as I gather your testimony, the analogy be¬ 
tween trust and the Niessbrauch is not a true analogy? 
A. No. It is once in a while used for certain purposes. A 
lawyer highly regarded by me wrote an article in the Colum¬ 
bia Law Journal where he works out all possible cases in 
which you might use institutions of German law in many 
different situations, to accomplish what American law 
accomplishes by trust. There he mentioned one particular 
situation in which you might use the Niessbrauch for the 
same purpose. But that is alL You cannot, beyond that, com¬ 
pare the two institutions. 
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Q. So that the net result of your testimony thus far, 
having covered the gift agreement in detail, is that it is a 
promise to give, and an acceptance by the donee; that title 
passed through words of conveyance, which cure the lack of 
notarization; that title actually passed to 600 Opel shares 
in New York, on the assumption that the words of assign¬ 
ment were valid under New York law; and that the remain¬ 
ing words of the gift agreement, on pages 2 and 3, did not 
affect in any way the passage of title. 

I believe you further testified that the first paragraph on 
page 2 created an in personam right on behalf of the donors 
against the donee. There were three possible inter- 
422 pretations; 

One, merely the personal claim against Fritz; and 

Two, merely a personal claim to call upon Fritz to set up 
a usufruct or Niessbrauch; and 

Three, a combination of the first two, a personal right 
against Fritz, with a further personal right to call upon 
him to establish the usufruct to secure or guarantee, in 
effect, the personal claim. 

And that the language in connection with the first para¬ 
graph on page 3 was merely an in personam right or a per¬ 
sonal claim on the surviving mother on behalf of the donors, 
if the son predeceased without legitimate issue; and that 
that personal right ran only against the remaining portion 
of the corpus of the gift at the time of his death. 

So that we have only two personal rights against Fritz 
von Opel. And how would you describe paragraphs 2,3, and 
4, Doctor* Axe they also personal rights? A. They are 
not on the same level with the other rights. The other rights 
follow Section 525, as charge or impost This paragraph you 
refer me to just now I already described on Friday as rules 
made by the donor for the case of the distribution of the 
estate of the Opel parents. 

Q. So that they are merely testamentary in nature and 
concerns the testamentary disposition and the arithmetic of 
such disposition on behalf of the donors? A. Don’t call it 



“testamentary* in nature, because yon come then 
423 into the problem of form. Under the express pro¬ 
vision of 2050 it is provided that whatever 

the donor requests in the gift, the accounting has to take 
place. 

Q. Would you direct your attention now, Doctor, to Plain¬ 
tiff’s Exhibit 7. This purports to be a draft of a-gift agree¬ 
ment, and I would like to ask you whether or not you are 
familiar with this draft, Doctor? A. Yes, I studied that in 
preparation of this testimony. 

Mr. Boland: I believe this agreement, Your Honor, has 
been stipulated by defendants to have been prepared by 
Dr. Max Hachenburg, and that this is a copy of the draft 
prepared by him. 

Mr. Burling: We have stipulated a draft. I believe you 
have the number wrong. We do stipulate Plaintiff’s Exhibit 
8 is a draft prepared by Dr. Max Hachenburg. 

Mr. Boland: Yes; thank you very much, Mr. Burling. 

It is Exhibit 8, Your Honor. 


By Mr. Boland 


Q. Dr. Kronstein, are you familiar with the name Dr. 
Max Hachenburg? A. Certainly. 

Q. Will you explain generally who he is? A. Hachenburg 
was one of the two commentators of the Commercial 
424 Code. 

Q. The Commercial Code? A. The Commercial 
Code. And of a number of other statutes. He has, and I am 
glad he—he is alive—he has the highest possible reputation 
of a practicing attorney, comparable in this country with 
John W. Davis or someone similar. 

Q. By “commentator”. Doctor, I believe you had better 
explain that a little. We in America might think of radio 
commentator. Is that in connection with preparing his com¬ 
mentaries? A. Yes. As I mentioned, the code system oper¬ 
ates this way, that you go through the Code, to the decisions, 
and the commentaries. 




324 

Hachenburg wrote one of the two National Code commen¬ 
taries. Ton wonld not decide a question, as a Judge or a 
lawyer, in commercial law, without consulting Hachenburg. 
You have not to accept it, because there is in some cases a 
difference of opinion. But no Judge or no practicing attor¬ 
ney will overlook what Hachenburg has to say. 

Q. Directing your attention, now, to Plaintiff’s Exhibit 
8, Doctor, you have testified you have read this particular 
exhibit Assuming, now, that this exhibit had been in the 
hands of the parties to this gift agreement and was used as 
a basis of the gift agreement, does this draft shed any 
light upon your interpretation of Exhibit 5! A. Cer- 

425 tainly, it does. 

Q. Would you explain what light is shed, and how? 
A. In Section 1— 

Q. Would you read the portions to which you are refer¬ 
ring aloud, Doctor? A. Tes. In Section 1 it makes what I 
call the promise and the acceptance, as well as the transfer 
of title— 

“Geheimrat Dr. Wilhelm von Opel and his wife ne- 

residing in Wiesbaden, make a gift, from their community 
property, to their son Fritz von Opel, residing in Antwerp, 
of par value BM 6,000,000.00 shares of stock of the Adam 
Opel Aktiengesellschaft in Buesselsheim. These shares are 
No_ 

“The donee accepts this gift gratefully. 

“The parents execute this gift by transferring the title 
to the donated shares. The shares are, at the present time, 
deposited with General Motors in New York. The title is 
transferred by assigning the donor’s claim to have the 
shares delivered to them. This claim is assigned herewith. 
General Motors will be advised of the assignment of this 
claim by the parties concerned. 

“The following further provisions apply to the gift: 

“Section 2.” 

426 Q. Before you get to Section 2, Doctor, generally 
that mere indicates there was a promise and an 

acceptance, and the actual assignment of the title? A. The 


title is transferred by assignment, by assigning the claim of 
the donors to have the shares delivered to them. 

Q. What I am particularly interested in, Doctor, is 
whether this draft sheds any light on the first paragraph on 
page 2. A. Let me see Section 2. Yon have to interpret 
Hachenburg’s draft in Section 2, in connection with Section 
1. In Section 1 he established the promise of conveyance, 
as well as conveyance. In Section 2 he goes on to establish 
whatever else— 

“The donors reserve to themselves for life the usufruct 
in three quarters Le., in par value RM 4*500,000.00 of the 
donated shares. The balance of RM 1,500,000.00 is exempt 
from the usufruct The donors’ usufruct expires at the death 
of the last parents. 

“Mr. Fritz von Opel is entitled and, upon demand of the 
donors obliged, to assign the shares to a holding company 
which he owns. In this case the parents will have the usu¬ 
fruct in 75 per cent of the shares which the holding company 
will be required to issue in exchange for the Opel 
427 shares. These shall be deposited in the name of the 
father, Geheimrat Dr. Wilhelm von Opel. After his 
death these shares shall be considered as deposited for the 
wife of Geheimrat Wilhelm von Opel. Geheimrat Dr. Wil¬ 
helm von Opel and, in case he should predecease his wife, his 
widow”—and so on. 

Q. Does the language you have just read in Section 2 of 
the draft, Exhibit 8, does that language shed any light on 
the intention of the parties? A. Yes. 

Q. How does it, Doctor, and what light does it shed? A. 
It says, in paragraph 1, that the donors reserve their 
Niessbrauch, without establishing the right in rem. 

But it says, in Section 2, paragraph 2, that on demand of 
the Opel parents, Fritz von Opel shall be obliged to assign 
the shares to a holding company, and that then these hold¬ 
ing company shares shall be deposited in the name of the 
father. 



Q. Does that fit into any one of your three possibilities to 
which yon have previously testified, Doctor! A. Abso¬ 
lutely. It is exactly my third possibility. 

Under Hachenburg, what he had in mind—and of course 
I don’t know what he had in mind—and knowing Hachen¬ 
burg and having seen him drafting many, many contracts, 
I know that such a contract is not written, just written 

428 down, but is studied extremely carefully, and that 
every word has very much a meaning. 

He says, in Section 2, that on demand of the donors, Fritz 
shall assign the shares to a holding company, and in this 
case the parents shall have this right, and they shall be 
deposited in the name of the father. 

So he had perfectly in mind that the right in rem shall 
come in existence at the moment these holding company 
shares are deposited with the bank, and they shall be* de¬ 
pendent upon the demand of the Opel parents, if they de¬ 
mand that; but Fritz, however, might do it without demand. 

Q. But you have indicated, by using the Hachenburg 
draft, you come to the conclusion quite clearly that what 
the parents intended was that a right in rem upon the de¬ 
mand of the parents to the son be created through the 
assignment of the holding company shares into the pos¬ 
session of the donors! A. That is the objective test of this 
draft of Hachenburg’s, beyond what the gift agreement you 
have shown to me shows. 

Q. Is there any further indication, by the use of the 
Hachenburg draft, Exhibit 8! A. Could I see the German 
again, please! 

In the draft itself, or in what you call my attention first 
to Plaintiffs Exhibit 7! 

429 Q. I am talking about what is now marked as 
Plaintiffs Exhibit 8, which is the draft of October 

3, 1931, I believe. A. Yes. I call your attention to two 
points, first on page 2 of the English translation. 

Q. Of the Exhibit 8! A. Of the Exhibit 8, in paragraph 
3. 





Q. The third paragraph on page 3! A. Yes. In para¬ 
graph 3 he again provides that in case that the holding com¬ 
pany is established, and the right in rem is established— 
there are two conditions—then the father guarantees that 
the son gets a special minimum amount of money. 

In Section 3 it says, in paragraph 3— 

“If the holding company has not distributed all or part 
of its profits, so that the usufructuaries did not draw the 
proceeds during their lifetime, these reserves together with 
the holding shares themselves will remain in the hands of 
the son Fritz von Opel to whom the gift was made.” 

These two provisions are both dependent upon the estab¬ 
lishment of the holding company and of the right in rem. • 

As long as the holding company was not established and 
the shares were not put into possession and did not remain 
in possession, there was a complete, free property of Fritz 
von Opel, and only a personal claim against Fritz, out 
430 of Section 2, paragraph L 

. 

Mr. Burling: I move to strike the answer, Your 
Honor. The witness said, “As long as the holding company 
was not adopted.” If he has any knowledge at all, he knows 
it was, and that Ueber.ee, the plaintiff here, is that eorpo- 
ration. 

The Witness: Pardon me. I used the words “If it should 
not be established”, because I only follow the words the 
draft speaks of. 

Mr. Boland: Your Honor, this is a draft of October 3, 

1931, as Mr. Burling well knows; and we are endeavoring 
to get the intent of the parties on October 3,193L At that 
time there was no holding company established and there 
was no such thing as Uebersee, owned by the plaintiff or by 
Fritz von Opel here. 

And the question to Dr. Kronstein was whether or not 
this draft gives any light on the intent of the parties, and 
he is merely describing the draft in view of what the parties 
could have intended. 
















m 



328 


Mr. Burling: The witness said that as long as this was 
not done, then there was no right in rem. But that is a con¬ 
dition contrary to facts, since it was done. 

The Court: You can bring that out on cross. And I will 
make a note as to what the facts are, and if it is not 
applicable, I will disregard it. 

By Mr. Boland: 

431 Q. Directing your attention, Doctor, to Plaintiff’s 
Exhibit 9, which is entitled “Fundamental Con¬ 
siderations”, the defendants have stipulated that this par¬ 
ticular exhibit was prepared by Dr. Hachenburg, the same 
Dr. Hachenburg who prepared the draft which is Plain¬ 
tiff’s Exhibit 8. 

Is this document a fair summary of the Plaintiff’s Ex¬ 
hibit 8 which you were just reading from, Doctor? A. It 
is the preparation of that. It contains the principles on 
which Exhibit 8 obviously was based. 

Q. Does this exhibit, Plaintiff’s Exhibit 9, shed any light 
on the intention of the parties to this gift document, Doc¬ 
tor? A. Can I see the German, please? 

Yes. 

Q. And would you indicate the particular portion to 
which you are referring when you make that answer? A. 
I think very important is number 4. 

Q. Number 4? A. Number 4 of this “Fundamental Con¬ 
siderations.” 

Q. On page 2? Yes; would you read that, please, Doctor? 
A. It says: 

“In order to secure the usufruct, the donated shares or 
the holding shares replacing them are deposited with a bank 
in the father’s name. By virtue of his usufruct, the 

432 father is entitled to vote the shares in the case of 
such resolution of the holding company which dis¬ 
pose of the actual net profits. Father guarantees to his 
son that his 25 per cent share of these profits will amount 
to”—additional sums. 
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Q. And from that yon. draw what conclusion. Doctor! 
A. In order to secure the usufruct, or in the German lan¬ 
guage, “Zur Sicherstellung” Niessbrauch—and, if you 
speak of “Sicherheit”, or safeguard Niessbrauch—it is ab¬ 
solutely impossible to have any other interpretation but 
my interpretation number three. 

Again he speaks of the contract which is to be made 
right away, the transfer of the gift is to be made right 
away, under number 1 of this “Fundamental Considera¬ 
tions.” And then it says, under number 3— 

“The gift was made subject to a usufruct for life”— 

And then it says— 

“In order to secure the usufruct” 

If the usufruct would have been established as a right in 
rem right away, there is nothing to secure, because nothing 
secures itself better than a right in rem itself. 

Therefore, from this I say clearly that Hachenburg 
didn’t want to establish a Niessbrauch right away. He 
wanted to have a personal claim, and then the ques- 
433 tion of the right in rem is a question of the demand 
of the parents, or of no demand of the parents, for 
purpose of securing. 

Q. So that, Doctor, as I understand your testimony now, 
after having gone through the gift agreement itself, Ex¬ 
hibit 5, very searchingly, and having gone through the 
drafts of Hachenburg, that on the basis of these three docu¬ 
ments, you have concluded there is no right in rem; that 
there was no an intent to establish a right in rem, an im¬ 
mediate right in rem. Is that right! A- Yes. 

Q. That all drafts, and the document itself, are con¬ 
sistent with the promise of the donors to give and the ac¬ 
ceptance by the donee; they are all consistent with the posi¬ 
tion you have taken, that title actually passed! A. Yes. 

Q. Through the Exhibit 5, through the instrument it¬ 
self, and also consistent with the position that merely per¬ 
sonal, in personam claims are reserved to the donors, and 
that no right in rem was established! 
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Is your answer yes! A. Yes. 

Q. And that no right in rem was intended to be immedi¬ 
ately established! Is that right! A. Yes. 

Mr. Boland: Your Honor, it is just about 12:30, 
434 and I am going to take him into a slightly different 
phase of this. 

The Court: All right We will resume at 2 o’clock. 

(Accordingly, at 12:25 p. m., the luncheon recess was 
taken until 2 o’clock.) 


441 Db. Hetnbich Kbonstein resumed the witness 
stand pursuant to the luncheon recess, and testified 
further as follows: 

442 Direct Examination (Resumed) 

By Mr. Boland: 

Q. Dr. Kronstein, directing your attention to Plaintiff’s 
Exhibit 7, are you familiar with this document! A. Yes; 
I studied it in preparation of this testimony. 

Mr. Boland: Your Honor, this particular exhibit, I be¬ 
lieve, has been stipulated by defendants to be a letter from 
Dr. Hachenburg to Mr. Wilhelm von Opel in which the 
draft, which is Exhibit 8, was attached and enclosed. 

By Mr. Boland: 

Q. You are familiar with this document, Doctor! A. 
Yes, I am. 

Q. Is there anything in this letter, Plaintiff’s Exhibit 
No. 7, which would shed light on the intent of the parties! 
A. Yes. 
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Q. Would you point out the particular verbiage of the 
letter and read it aloud, please? A. One point is to be 
found in the last part. 

Q. The last paragraph? A. Of the letter. 

Q. Of the letter. A. Yes. 

It says: “But the same would apply if the contract were 
to provide not for a true usufruct, but instead for a 

443 purely personal claim to the payment of a corre¬ 
sponding share of the profits. This right also would 

be part of your property. It is to be evaluated in the same 
manner as the usufruct itself.” 

I mean, for purpose of taxation. 

Q. From the language in there, he used it in interpret¬ 
ing the intent of the parties? A. It was evidently in the 
mind of Hachenburg that there should be a possibility. 
One is merely a contractual right, involving his contrac¬ 
tual right, and combining security. 

Q. Yes. Possibility one and three? A. Yes. 

Q. It is merely a personal claim against the donee? A. 
Yes. 

Q. Or in the alternative, a personal claim against the 
donee with the right to secure a personal claim by demand 
and establishment of usufruct? A. It says: usufruct it¬ 
self. It is a very technical word. It is approximately cor¬ 
rect but it doesn’t bring out this flavoring. There is a 
German uneigen. The opposite of that is eigen. Eigen is 
his. So he has very well in mind that it is— 

Q. (Interposing) Well, is there any language in that 
letter which sheds light upon the intent of the parties to 
you. Doctor? 

444 The Court: He did not finish on that last para¬ 
graph. 

By the Court: 

Q. What right is he talking about? What does the right 
mean? Part of that property? A. He is talking about 
taxes. 
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Q. Do yon have the right in personam? A. Yes, sir. 

Q. That is a taxable right? A. Yes, sir. 

Q. And that is what yon call property? A. It is not a 
property right. It is a claim, and under the German tax 
law, under that parmeigen, and while yon have difficulty 
of translation, it means all the assets, and is to include his 
claims, athough it is not property but it is a claim. 

Q. You mean a right which he may or may not assert? 
A. It is against his son, which he may or may not assert. 

Q. It would still, however, be returnable for tax pur¬ 
poses? A. It is still to be reported for tax purposes. 

I conclude from that that it was clearly in the mind of 
the people who drafted and discussed the contract, what 
they did, that the establishment of a right in rem was not 
the purpose of the agreement. It looks like, as I 
445 pointed out before, Hachenburg drafted it and he 
outlined it My personal opinion is number three, a 
personal claim, which he might combine, if he wished, with 
the right in rem. 

By Mr. Boland: 

Q. That is demand upon the son to secure that claim 
with the right in rem by the establishment of usufruct upon 
the demand? A. Yes, sir. 

Q. Is there any other language in that Exhibit 7 which 
sheds any light, Doctor? A. On page 2, at the end of the 
second paragraph on page 2: 

"Such an arrangement would, at the same time, stress 
the fact that this is not a fictitious transaction. It is your 
actual intent that the ownership pass to your son immedi¬ 
ately, only the income is reserved to you.” 

That makes it important for the interpretation of the 
document, that the first draft of the document had in mind 
to have the property right transferred, and only income 
is reserved to you, in the relation between father and son. 

I believe that strengthens my opinion on the meaning 
of this contract 
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Mr. Boland: Let me have Plaintiff’s Exhibit No. 4. 

By Mr. Boland: 

446 Q. Doctor, I show yon now a document which has 
been identified as Plaintiff’s Exhibit 4 and entitled 

power of attorney, and ask whether or not yon are familiar 
with this document? A. I studied it in preparation for 
my testimony; yes. 

Q. You have heretofore testified. Doctor, that on the 
basis of the language of the gift agreement, Exhibit 5, thal 
title passed absolutely to Fritz von Opel. You have testi¬ 
fied that your contention in respect of the usufruct is that 
there is merely a personal claim on behalf of the donor 
against the donee, and you testified that the language on 
page 2 and 3 of the gift agreement did not in any way 
affect the passage of title, did you not? A. Yes, I did. 

Q. You have had opportunity to re-read this power of 
attorney? A. Yes. 

Q. You know that the power of attorney is dated Octo¬ 
ber 6, 1931; isn’t that true? A. Yes. 

Q. If you were to know, Doctor, that Fritz von Opel— 
assume this: Assume we establish this as a fact: that 
Fritz von Opel actually came to the United States and went 
to the National City Bank and exercised the claim against 
the National City Bank through the use of this power 

447 of attorney. Would that in any way affect your testi¬ 
mony in respect of the passage of title to Fritz von 

Opel under the gift agreement, Exhibit 5? A. No, it would 
not. 

Q. Can you explain why not? A. If the title passed, a 
power of attorney cannot change the fact. The title passed, 
and this document as it stands does not shed any doubt 
that the title passed on October 5th. This document pre¬ 
pared is signed October 6th, so it cannot change the fact 
that title passed before. 
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Q. So if I understand your testimony correctly: If title 
passed on October 5th, then the granting of a power of 
attorney by the father to the son on October 6th, would in 
no wise interfere with the passage of title on October 5th f 
A. No; not at alL 

Q. Even if Fritz von Opel were to exercise claim against 
the National City Bank through the use of a power of at¬ 
torney? A. Yes, sir. 

Mr. Boland: I would like to have marked for identifica¬ 
tion a letter dated September 22, 1933, addressed to Fritz 
von Opel by the National City Bank. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 47 for identification.) 

By Mr. Boland: 

448 Q. Doctor, I show you now a document which has 
been identified as Exhibit No. 47 and ask you to read 
that document aloud. A. (Beading:) “Mr. Fritz von Opel, 
New York City. 

“Dear Sir: 

“We quote the following extract from the cable received 
from the Deutsche Bank & Disconto Gesellshaft, Frank¬ 
furt on October 24,1931: 

“ ‘GEHEIMRAT DB. WILHELM VON OPEL RUES- 
SELSHEIM INSTRUCTED US TO CABLE TO YOU 
THE FOLLOWING NEW POWER OF ATTORNEY— 
UNTIL YOU HEAR FROM ME TO THE CONTRARY 
YOU ARE HEREBY AUTHORIZED AND REQUESTED 
TO A CT UPON ANY AND ALL INSTRUCTIONS 
WHICH MAY BE GIVEN YOU FROM TIME TO TIME 
BY MY SON FRITZ VON OPEL REGARDING ANY 


AND ALL FUNDS OB OTHER PROPERTY AT ANY 
TIME WITH YOU FOR MY ACCOUNT AND TO 
HONOR EACH AND EVERY WITHDRAWAL HE MAY 
REQUEST THEREFROM—SIGNED DR. W ILHEL M 
VON OPEL.’ ” 

Q. Having had opportunity to read Plaintiff’s Exhibit 
47 for identification, and assuming that this telegram was 
in fact signed by Wilhelm von Opel, would that in any way 
change your testimony in respect to that passage of title? 
A. No, Mr. Boland. I told you before that this document 
on its face, dated October 5, 1931, transfers the title to 
Fritz von OpeL This title passed and no power of 
449 attorney whenever given, can change the fact that 
title passed. 

Q. That is assuming title passed on October 5th? A. 
Yes, sir. 

Q. Doctor, you have practiced in Germany for quite some 
time. Is there anything unusual about having made a gift, 
where the title passed on one day, and the next day giving 
a power of attorney to act as the agent of the donor? A. 
In this banking transaction, you have shares that are de¬ 
posited in the bank, and the father gives to the son the 
shares. He does not go to the bank to get the agreement, 
or statement to the bank, to get the agreement for con¬ 
sideration or examination, and the best way to handle it 
is to give a power of attorney, so that the bank can give 
the property out without any further examination. For 
instance, such occasions of gifts of shares is not the case 
of the usual business dealings, but if you have the situation, 
which you have every day, I come to the bank and ask for 
credit, and the bank tells me: All right, I give you credit, 
but you assign to me a hundred thousand dollars worth 
of stock and assign it as of this day, and we will not inform 
your customers, your debtors, of this assignment, and you 
give the bank a power of attorney, and we collect on, that 
power of attorney. 
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This assignment to the bank would be perfectly all 

450 right, and the power of attorney which in form looks 
inconsistent, is perfectly consistent, and if, for in¬ 
stance, a bankruptcy occurs of the assignor, the assign¬ 
ment is perfectly all right, and the power of attorney only 
given for the purpose of collecting to make things easier. 

That is nothing special at alL 

I could refer to Mr. von Tour, who in this part of the 
private law is a leading writer of leading textbooks, and he 
discussed this question carefully and does not find any¬ 
thing unusual in that 

Q. (Jetting back to my question, Doctor, I don’t believe 
you have answered it directly. 

Is there anything unusual about giving a gift, where 
the title passes on one day and subsequently to give a 
power of attorney? A. No. I just don’t like your word¬ 
ing, if it is unusual in a gift Gifts are always unusual 
because human beings do not make gifts but make con¬ 
tracts for consideration, but when it is usual and the title 
passes and a power of attorney was given later on, it is 
perfectly usual and absolutely consistent with the transfer 
of title. 

Q. Let me ask you, Doctor: Assuming it was established 
in this case that the giving of the power of attorney was 
for the purpose of facilitating the exercise of the claim 
against the National City Bank, would you under 

451 such circumstances consider it unusual for an at¬ 
torney to recommend such a procedure? A. No, 

not at alL 

Q. You have testified, Doctor, thus far that the title 
has passed, according to the agreement, on page 2, and had 
no effect on the passage of title, certainly any personam 
rights created, and it was clear that that was the intent of 
the party. You have also testified that the power of at¬ 
torney given to the .son in respect to the exercise of his 
right as donee was not unusual, and that they in and of 
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themselves in any wise changed the passage of title al¬ 
ready having taken place. Now, Doctor, .directing your at¬ 
tention to another phase of this problem, let us assume 
that those rights which you have testified about, that they 
have been created and reserved to the donor. Let us as¬ 
sume that the rights as actually intended by the parties 
were within the realm of these three possibilities. Under 
German law can such rights be terminated in any fashion? 
A. Some of them; certainly. 

Q. What is the law of Germany with respect to the 
termination of right of this nature? A. In regard to my 
first and third possibility, an understanding or agreement 
between Fritz von Opel and the parents would be necessary 
and satisfactory. It is the idea of the law that contractual 
claims cannot take place one-sided. It has to take 
452 place by understanding, and all that is necessary is 
an informal understanding and that the son’s claims 
shall be waived and abandoned. That is all that is neces¬ 
sary. 

Q. And you direct your testimony to possibility one? 
A. Yes; one and three, and I would say the same in regard 
to possibility number three. I find, I feel the one-sided 
assertion by Wilhelm and Marta von Opel would be suffi¬ 
cient because even if the right in rem is established under 
the specific provision of the law, it can be waived by the 
party entitled to the right in rem. If the Opel parents 
could waive the right in rem itself, they can waive the 
claims to establish the right in rem in the same way they 
could waive the right in rem itself, that is, bv. one-sided 
agreement. 

Q. What about possibility two, where the donor has 
claim against his donee? A. I spoke of possibility two. 

Q. You mentioned it as three. A. As possibility three? 

Q. Yes. You just testified, as far as the record is con¬ 
cerned, of possibility three, and the testimony which you 
have just given refers to possibility two? A. Yes, sir. 
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Q. But you say possibility three. A. Yes; I 

453 meant two. 

Q. So that your testimony is that in respect to 
possibility two, where I, the donor, have merely a right 
against you, a claim in the future upon demand to establish 
usufruct, it is your opinion that under German law, a one¬ 
sided waiver is sufficient on behalf of the donor? A. Yes, 
sir. 

Q. Going to possibility three, where I have a claim 
against you as donee, plus a further in personam right to 
call upon you to establish usufruct to secure personal 
claim. A. It is the same answer as in two. Possibility one 
would be correct because the basic principal part of pos¬ 
sibility three is a contractual claim. A claim for security 
certainly depends and is contingent on the existence of a 
contractual claim, and therefore the waiver takes place by 
understanding. 

Mr. Burling: May I note an objection? This goes not to 
the rules of evidence, but to a point of estoppel. 

I would like to show for the record a motion to strike 
the testimony about waiver on the ground plaintiff was 
estopped. Now he is going to sue on waiver, and the wit¬ 
ness who could testify about waiver is Wilhelm von Opel, 
and they took his deposition and he didn’t say one word 
about waiver. 

Now, he is dead and now we hear about waiver for the 
first time, and I think that raises estoppel. 

454 The Court: I will hear you on that point. 

Mr. Burling: I want to be heard on that point. 

Mr. Boland: We can establish the right of the parties. 

The Court: I will accept it, subject to the materiality of 
the facts of the case as developed later. 
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By Mr. Boland: 

Q. In respect to this contract your claim against the 
donee, as I gathered it, it is German law that both parties 
must agree to the waiver? A. Yes, sir. 

Q. And that you explain it has an informal meaning? 
A. Yes. 

Q. Do you mean, express or implied? A. Express or 
implied. 

Q. Either one? A. Yes, sir. 

Q. So regardless of which of the three possibilities, if 
it is established, as a matter of fact, in the course of these 
proceedings that the parties both agreed to a waiver of 
whatever rights were reserved to the donor, then it is your 
testimony, is it not, that under such circumstances and 
under the opinion of the three possibilities, the right re¬ 
served in the donor would have been waived? A. Yes, 
sir. 

Q. And permanent and forever? A. Yes, sir. 
455 You only speak now of the German law. 

Mr. Boland: This concludes, Your Honor, a por¬ 
tion of Dr. Kronstein’s testimony. The second phase of his 
testimony is in respect to nationality, and we think it would 
be more in line with orderly presentation of proof if we 
were to recall this witness at a later date after the facts 
have been established, and have him testify further on na¬ 
tionality, which is a wholly different subject. 

The Court: Is there any objection? 

Mr. Burling: No; I would prefer it, and that we have 
cross examination of him on this part. 

May I introduce Miss Magdalena Schoch, a member of 
the Bar of this Court. She was the first woman to be a 
professor of law at a German university. She has been a 
research associate of Harvard Law School and she is our 
law expert, and I asked her to sit with me. 

The Court: All right. 
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Cross Examination 

By Mr. Burling: 

• • • • • 

471 Q. Will yon look at the last paragraph of Plain¬ 
tiff’s Exhibit 5? A. Yes. 

Q. Did I understand yon to say, on your direct examina¬ 
tion, that notwithstanding the last paragraph of the in¬ 
strument, title passed without any condition? A. I testi¬ 
fied that this last paragraph has to be read together with 
the paragraph before. There are two possible interpreta¬ 
tions you might give this paragraph. The one is, the inter¬ 
pretation which I give it, that it establishes contractual 
rights of the Opel parents, with the result that it is a condi¬ 
tion on the transfer of title. 

But then this condition is definitely killed and out of 
existence if Mr. Fritz von Opel sells the 600 or exchanges 
the 600 shares. Because under German law, if he takes it 
as a property right, it has to be absolutely exact; you can¬ 
not have property an indefinite thing. 

472 Q. I wish to address myself to that contention of 
yours. If I understood you correctly, I could draw 

up an instrument giving my son my Rembrandt painting, 
providing, however, if he should predecease me, title would 
revert to me— A. Yes. 

Q. And if he should predecease me, title would auto¬ 
matically revert to me? A. Yes. 

Q. So that he took a title subject to a condition? A. 
Yes. 

Q. Supposing I provided in the instrument that my son 
could exchange my particular Rembrandt, which I will say 
is the Man with the Golden Helmet, for another Rembrandt 
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he might like, and which he did, he exchanged the one Rem¬ 
brandt for another Rembrandt, and then he died; what 
would happen to the title of that Rembrandt! A. Even in 
this very limited case you put, the exchange of one Rem¬ 
brandt to another Rembrandt, I believe we have to inter¬ 
pret the abstract language of the German Code, whether 
the property rights, title rights, of the father would dis¬ 
appear. Of course, it has to be completely definite and 
clear and specific in what this right exists. 

Q. Would not the Court, at the time the question was 
tested, listen to the facts; and if it could be estab- 

473 lished that the first Rembrandt was in fact exchanged 
for the second, that then the Court would find that 

was a sufficient identification of the property? A. That is 
exactly what I did, in my testimony. I tried to find out, in 
my direct testimony, I tried to find out an interpretation, 
which is a gift of the Opel parents— 

Q. I am talking about a Rembrandt, Doctor. A. Now, 
please, in this situation the Court would only say, in your 
case, that the son would have an obligation to the father 
to give him, or his estate, a Rembrandt which he finally 
had- But if the son sells this Rembrandt number three— 

Q. Let us stick to the hypothesis I have put. It would 
be much simpler. A. Yes. 

Q. Assuming there is a second Rembrandt, the son hav¬ 
ing exchanged the first Rembrandt for the second Rem¬ 
brandt, and the Court hears testimony from the art dealer 
who says the son did this, and this is the Rembrandt which 
the son exchanged for the first one, wouldn’t the Court 
then find that was sufficient identification of the painting, 
so that a property right existed upon the son’s death? A. 
Not for property right—only for contractual obligations. 

Q. You say you can never have a condition follow 

474 a transfer of the property? That is, you can give 
property subject to a reverter, but no matter what 
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happens, if the property is ever transferred, that right in 
rem cases? Is that right? A. If the property is ever 
transferred? If the property, in yonr case, if the Rem¬ 
brandt is sold and exchanged for another Rembrandt, the 
parties have to make a new Dinglicher Vertrag, a new con¬ 
veyance, and have to say, “We hereby agree that the title 
in this new Rembrandt is substituted for the old title, and 
we agree title shall pass, or contingent title shall pass.” 

Q. Is it not true that you are expressing a minority view 
among German law experts? A. Such a point, I cannot tel' 
you—expressing a minority. I think I follow my teacher 
and professor, Martin Wolff, along these lines. And I be¬ 
lieve he represents very much the majority of German law, 
and not the minority. 

Q. You will, of course, agree there is a split of authority 
on this point? A. A legal question without split of au¬ 
thority is not difficult to find; but I am not aware of a split 
of authority, in my opinion. 

Q. Are you not aware that there are decisions of the 
German courts on the question of tracing the continuity 
of the property? A. When property is given for 
475 security, this problem is raised. There you might, 
in specific cases, imply from the very acts of the 
parties, it is agreed that the conveyance of last Rembrandt 
shall take place. But you have to show that; something 
has to happen. Just by the mere fact that you write that 
into a contract here, and do nothing more, I think that is 
a specific and abstract rule of the German property law 
and not to be reconciled with such an interpretation. I 
don’t think so. 

Q. You give no effect, then, to the words in the last para¬ 
graph on page 3 of the instrument— 

“These stocks or the property substituted therefor in¬ 
cluding the income accrued but not drawn will then revert 
to the parents Opel or the surviving parent.” 


A. I give it certainly effect, as I testified in my direct 
examination. I think that the Opel parents have a claim 
against the son, or against the estate of the son, for what¬ 
ever remains ont of the gift after these contingencies occnr. 
But as a matter of right in rem, I am unable to construe it. 

Q. That is not what the words say, though, is it? A. 
That is not what the words say, no. 

Q. You construe the instrument to mean something other 
than what the words say? A. If you don’t do that, then 
this section has just no meaning and gives no rights 

476 whatever to the Opel parents. It has no other al¬ 
ternative, 

Q. Assuming your teacher, Dr. Wolff, is right on the 
law— A. Mr. Burling, Martin Wolff, in the field of prop¬ 
erty law, is right. 

Q. Is he right as against an opinion of the Supreme 
Court? A. Yes; but there is no opinion on this point 

Mr. Burling: May I have a moment to confer with coun¬ 
sel, Your Honor? I just want to get the citation of the 
Supreme Court case, if Your Honor please. 

I will come back to it. I can’t find the citation immedi¬ 
ately, Your Honor. 

By Mr. Burling: 

Q. Would you state the authorities that you rely on for 
your view that no property right would follow the substi¬ 
tuted property, after the Opel shares were sold? I am again 
talking about the last paragraph of the instrument A. 
By following very elementary and basic authorities, I have 
to construe through, under the principles of the Code— 
just a second—let me say it perfectly frankly—it is one 
of the most embarrassing things that a legal expert has to 
testify as we would discuss facts. We are dealing here 
with a legal problem. And I have to have a chance 

477 to explain the whole legal theory. 

Q. My question is, Doctor, what authorities do 
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you rely on? A. My authorities, I will answer you, is the 
Code, and the entire principles of the German law. 

Q. That is not very helpful* The fact is that we have 
a conflict, and the Court will have to decide between ex¬ 
perts here in this case, and it would be helpful if you would 
tell us what sections of the Code you rely on. A. I would 
like to see a decision which is inconsistent with the state¬ 
ment which I made. The only explanation I have is that 
this opinion, this decision, you have, deals with other prop¬ 
erty. 

Q. Doctor, I happen to be cross examining. You are not 
examining me, but I am examining you.. I wish you would 
tell me what authorities you rely on. 

Mr. Boland: Your Honor, I think it is very important, 
if Mr. Burling has a Supreme Court case contrary to the 
position taken by this witness, that instead of the witness 
being required to support what he says with authorities, 
that Mr. Burling should produce the decision right here 
and now. 

The Court: I think he has the right to ask the authority. 

Mr. Boland: He is assuming there is a split of authority. 

The Court: No. He is asking if there is an au- 
478 thority or a decision that he knows. 

(To the witness): Doctor, have you looked that 
particular point up in the law, or are you just going on 
elementary principles? 

The Witness: Oh, I looked it up. 

The Court: Lately? 

The Witness: Yes, lately. In fact, the day before I came 
into this Court, I went over all the points again. 

The Court: You think you have some decisions on it? 

The Witness: I have some Martin Wolff. I have the 
commentaries here. They said it is absolutely out of ques¬ 
tion that you can establish, under German law, an indefi¬ 
nite and unspecified right in any property. That is out of 
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question, said the Supreme Court decision, and does not 
exist 

The Court: Once more, I think probably you and he are 
talking about something different. I think what Mr. Burling 
is trying to get at is, assuming you had a picture, as you 
used the illustration, a Rembrandt picture, and had a provi¬ 
sion in regard to it, such as in this last paragraph; and 
the evidence was overwhelming that that picture was 
swapped for another one, just exchanged for another one, 
and there isn’t any doubt at all about the evidence. 

The Witness: In such a case, if the facts are this, if I 
gave to my son a Rembrandt, and then he writes to me a 
letter—“Dear Father: I am buying another Rem- 
479 brandt, and I would like to exchange Rembrandt 
number two for Rembrandt number one”—and it is 
fine; the parties make an agreement and understanding^ 
that the new Rembrandt, the new picture, shall be conveyed 
to the father as of the death of the son. 

The Court: Suppose he didn’t write him, and this pro¬ 
vision were in the agreement, you see, and he just swapped 
it and got another; then this wouldn’t apply to it? Is that 
the testimony? 

The Witness: In the case of this picture, you could, de¬ 
pending on the facts, how far the father saw the picture; 
whether he came there and was silent, or he said it was 
fine—you could there imply. 

The Court: Yes; I understand your point; if it is in¬ 
definite, you cannot follow it and you cannot trace it and 
you cannot identify it. I understand your point. It has 
to be absolutely clear. 

The Witness: It has to be clear absolutely without any 
doubt. 

The Court: I have that point But I think his idea is 
where there is absolutely no doubt about it, then would 
this provision apply? 
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In other words, would the obligation which attached to 
the original, apply to the substitute, when there is no doubt 
about it? 

The Witness: The obligation, certainly, would ap- 
ply. 

480 The Court: I understand your distinction about 
whether it goes in rem or not. 

The Witness: Whether it goes in rem is another ques¬ 
tion. 

The Court: I understand that; but I think your ques¬ 
tion there is, isn’t it, whether it would apply— 

Mr. Burling: Tour Honor understands me exactly. 

The Court: Your answer is that it would apply, but it 
wouldn’t vest a right in rem. 

The Witness: If I represented the creditors of the stock, 
I certainly would make the point, and I think successfully, 
that that is the free property of the son. 

The Court: I have your distinction so far. 

The Witness: Under that, I admit there might be a very 
limited factual situation, such as Tour Honor suggested. 
Where you have a picture, and the father is informed, or he 
sees it and silently approves, you might have a certain 
factual situation where you can say that the reconveyance 
or a new conveyance in regard to it exists. But you have 
to keep it very much in very limited lines. 

The Court: Well, I got that 

Mr. Burling: The citation, if Your Honor please, which 
we refer to is Supreme Court, November 18, 1924, Volume 
109, B. G. Z. 20L 

The Court (to the witness): Do you want to make 

481 a note of it? 

The Witness: I would like to. 

Mr. Burling: I am informed I might have given a wrong 
citation to the witness, Your Honor. I should have said 
Volume 136, pages 100 to 106, for the year 1932, decisions 
of the Supreme Court 
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By Mr. Burling: 

Q. What I am ultimately trying to get at, Dr. Kronstein, 
is, suppose this Court found as a fact that the proceeds of 
the Opel shares were put into a holding company, the 
Uebersee Finance-Korporation; that nothing else was put 
into Uebersee Finanz-Korporation, and that all the pro¬ 
ceeds were put into Uebersee Finanz-Korporation; then 
wouldn’t the reverter follow through the Opel shares into 
the Uebersee shares, assuming that the Court found that 
as a fact! A. I think, Mr. Burling, in my direct I testi¬ 
fied that if the Niessbrauch is established, then this sec¬ 
tion here would certainly follow the property on which the 
Niessbrauch was established. Then there would be no prop¬ 
erty any more, because it would specifically and definitely 
clarify which property is covered by the contract. 

Q. Now, you stated this morning, I believe, that you were 
familiar with Plaintiff’s Exhibit 8, which is stipulated to 
be the Hachenburg draft of the gift agreement? A. 

8 ? 

482 Q. Plaintiff’s Exhibit 8, the Hachenburg draft. 

A. Yes. 

Q. And you have testified that Mr. Hachenburg was 
roughly the equivalent at the German Bar to John W. 
Davis at the American Bar, have you not? A. Yes. 

Q. Is it not true that in his draft there is a provision 
for a reverter and calling also for a following of the prop¬ 
erty? A. Yes; but let us read that. 

He clearly bases this section on this point, that they 
have nothing, that there can nothing happen to these 
shares, these Opel shares; that these Opel shares are ex¬ 
changed into shares of the holding company. 

Therefore he writes here, logically, that if he exchanged 
the shares into shares of the holding company, then the 
shares of the holding company shall be substituted. And 
he says, in Section 2, that the shares shall come into the 
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holding company if the father reqnests so, or if Fritz von 
Opel is doing it on his own motion. 

Q. Now I ask yon to address yonrself, going back to 
Plaintiffs Exhibit 5, to the first paragraph on page 2, the 
so-called usnfmct paragraph. 

Yon have testified concerning varions possibilities of 
construing the usufructuary provisions of this state- 

483 ment, have you not? A. Yes, sir. 

Q. And you say that the instrument itself did not 
bring a usufruct to light? A. Yes. 

Q. Am I right in thinking that your reason for this is 
that no delivery to the usufructuary was made? A. This 
contract does not bring to light a Niessbr&nch as a right in 
rem. 

Q. That is right A. As I testified this morning, it 
might bring in existence a claim. 

Q. A claim to have a Niessbrauch? A. Yes. And the 
reason I say that, for the establishment of a right in rem, 
under various split ideas of the third part of the book, it 
would be necessary to give the Opel parents possession, or 
susbtitute of possession. 

Q. And you say that the reason that the usufruct did not 
come into existence when this instrument was signed, was 
that there was no delivery of possession of the res to the 
Opel parents? A. As far as a right in rem is concerned. 

Q. That is what we are talking about A. As far as a 
right in rem is concerned, yes, it didn’t come in existence, 
because there was no possession of the parents or 

484 joint possession of the parents and Fritz von Opel 
provided for or established. 

Q. Yes; I am talking now always about a right in rem. 
A. Yes. 

Q. A true usufruct is a right in rem, is it not? A. This 
word “true”— 

Q. I will withdraw the question and ask you, is a usu¬ 
fruct a right in rem? A. This general word, not always 


is a usufruct necessary. But if you speak of a usufruct 
under section so and so of B. G. B., that is a right in rem. 

Q. Thank you. And the reason the right in rem didn’t 
come into existence is the failure of delivery for posses¬ 
sion? A. Of possession. 

Q. There is no other failure, is there, that you know of? 
A. If the usufruct is a right in rem, and suppose it is a 
right in rem, certainly some other section of this contract 
would be subject to difficult interpretation. For instance, 
in the section which says— 

“In the event that the parents Opel shall not have drawn 
in full or in part the income from the shares accruing to 
them by virtue of their usufruct, the advancement to Fritz 
von Opel shall be deemed to have increased by the income 
not drawn and he shall be accountable therefore.” 
485 If it is a right in rem, then under German law the 
income becomes property of the Opel parents, and 
there was absolutely no need, it wouldn’t make any under¬ 
standing, for using such words. 

Q. We will come to that, Doctor. Is there any defect in 
the usufruct other than failure of delivery? A. If you 
ask for defect, there is no other defect 

Q. Thank you. So that if delivery of res to Wilhelm and 
Marta von Opel took place on that assumption, then the 
usufruct came into existence and there was a right in rem 
in Wilhelm and Marta von Opel? Isn’t that true? A. 
Yes. 

Mr. Burling: Now, Your Honor, I would like to ask 
some hypothetical questions which in fact are based on the 
Gold case. It would, I think, since this is being tried with¬ 
out a jury, it would simplify matters if, rather than wait 
until I argue that point later, if I could point out pages in 
the Gold clause record to Your Honor at the time I ask the 
hypothetical questions, so that Your Honor will see that I 
am getting at, and how I believe the record binds the plain- 
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I take it I am a—it is not in evidence; I cannot prove 
it—but the fact is that John W. Davis, who was referred 
to earlier, argued this case in the United States Circuit 
Court of Appeals in the Second Circuit. 

486 If Your Honor please, I am about to question in 
relation to matters covered by the affidavit of Fritz 

von Opel, appearing at page 66 of the record. 

By Mr. Burling: 

Q. Let us suppose, Dr. Kronstein, the hypothetical case— 
And I have reference to folios 197 and 198, if Your 
Honor please— 

Let us suppose that Fritz von Opel, acting under the 
power of attorney that has been identified, put the Opel 
shares to General Motors and obtained roughly $3,700,000, 
and used a part of that to buy a holding company, namely, 
the Uebersee Finanz-Korporation; and let us suppose he 
put the remainder of the proceeds into Uebersee. 

And let us suppose that he then held all of the shares of 
Uebersee, except three shares which were qualifying shares 
for directors. 

And let us suppose he put the shares into a safe deposit 
box in a bank in Zurich. 

And let us suppose further that Fritz von Opel took the 
key of that box and delivered it to an agent of his father’s— 
Would that constitute, in your opinion, valid delivery of 
possession sufficient to create the usufruct? A. Yes, pro¬ 
vided all the assumptions you mentioned, that X 

487 was the agent of the father, and that this agent, as 
agent of the father, took possession; then certainly 

at this moment the Niessbrauch would be established. 

Q. Very good. And at that time there would be a right 
in rem? A. There would be, I believe there would be my 
third possibility—and of course we would again come into 
difficulties, in five, this English translation of the gift con¬ 
tract But it would be a claim of the Opel parents for in- 



come, secured by a usufruct on the shares of Uebersee 
which he would have at this time. 

Q. Just a moment I thought you testified, Doctor, that 
the only reason a usufruct did not arise under the first para¬ 
graph of page 2 was failure of delivery. 

Now you have testified that my hypothesis, the delivery 
of the key to the safety deposit box, in which the shares 
resided, to an agent of Wilhelm von Opel, would consti¬ 
tute valid delivery. Why would not, under that hypothesis, 
why would not the usufruct arise at that moment? A. I 
told you, immediately after when you broached this ques¬ 
tion, I told you we now speak only of the first paragraph 
of page 2. If you speak of the whole agreement, you have 
to interpret page 2, this usufruct section, together with 
the section “In the event that the parents Opel shall not 
have drawn in full or in part” and so forth, and that 
488 would lead to the interpretation that a right in rem 
was established the moment that this key was given 
to the agent of Wilhelm, if he was the agent; and the right 
in personam was established by making such delivery. 

Q. In other words, you do agree that under my hypothe¬ 
sis, that Fritz von Opel delivered the key to Wilhelm’s 
agent, and at the moment he delivered the key, the right in 
rem arose and it was complete? A. Provided, let me say, 
it was complete, provided the agent accepted the key and 
agreed that these parties agree that that shall be a usu¬ 
fruct—under this provision, yes, sir. 

Q. Under that? A. Yes. 

Q. And if the defendant can establish that the facts are 
in accordance with my hypothesis then you would have to 
agree, would you not, that the usufruct did arise under 
Plaintiff’s Exhibit 5— A. Not under Plaintiff’s Exhibit 
5, because it would not arise from this agreement From 
this agreement there would result a claim for the estab¬ 
lishment of the right in rem, and the right in rem would be 
established by the delivery of the key and the agreement of 
the parties. 
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Q. In any event, if we agreed the key was delivered to 
the agent, as agent for Wilhelm, and the agent ac- 

489 cepted the key for the father, then the usufruct did 
arrive? A. Then my possibility number two and 

my possibility number three would come into existence. 

Q. I wonder if you wouldn’t answer my question. Won’t 
you agree, if we establish that Fritz von Opel delivered 
the key to Hans Frankenberg, Frankenberg acting as Wil¬ 
helm’s agent, and Frankenberg accepted the key on behalf 
of Wilhelm, then at that moment the usufruct came into 
existence? A. Yes, I agree. 

Q. You do agree? A. Yes. 

Q. Now, you understand, do you not, that it is the con¬ 
tention of the defendant that Fritz and Wilhelm contem¬ 
plated, at the time the agreement which is Plaintiff’s Ex¬ 
hibit 5 was drawn up, that a holding company would be 
acquired; that the proceeds of the Opel shares would be 
put in the holding company, and the holding company 
symbolically was delivered to the father. Thaty you 
understand, is our contention. 

Now, will you state what provisions, if any, of Plaintiff’s 
Exhibit 5, are in any way inconsistent with Defendant’s 
contention? A. The inconsistency is that it is not included 
in this contract—inconsistent with your explanation that 
•it has been agreed. I only can testify as to the text 

490 of the agreement, or the agreement itself, which has 
no reference to such an understanding. 

Q. The agreement itself is bare of any reference to a 
holding company? A. Yes. 

Q. Is there anything, however, which is inconsistent with 
that hypothesis? A. No; there is nothing inconsistent 

Q. So, aside from the fact that the parties did not in¬ 
clude in Plaintiff’s Exhibit 5 a provision that the Opel 
shares or the proceeds thereof be put into a holding com¬ 
pany, which in turn should be delivered to the father, there 
is nothing in Plaintiff’s Exhibit 5 which tends to negate 



the defendant’s contention! Is that true! A. Since the 
contract says that if the shares should be sold or exchanged 
against other property, and so on, certainly any exchange 
might be possible, including said exchange into holding 
company shares. Therefore there is nothing inconsistent 
with such a procedure. 

Q. I wonder if I cannot get a yes or no answer—-at least 
a little closer to it. A. Yes, there is nothing inconsistent 
Q. There is nothing inconsistent between the provisions 
of Plaintiff’s Exhibit 5 and the contention which I just 
stated to you! A. No. 


491 Mr. Burling: May I have a moment. Your Honor! 


Q. I will ask you to look once more at Plaintiff’s Ex¬ 
hibit 7, please. I believe it has been stipulated that that is 
a letter which Dr. Hachenburg wrote to Geheimrat von 
Opel on October 3, 1931. Will you examine that and see 
whether there is anything in that letter which indicates 
that Hachenburg understood it was the intention of the 
parties to create a holding company! A. Yes, it was the 
understanding of Hachenburg, as the draft shows; and, 
furthermore, page 2 speaks of, or better, it says: 

“My proposal is to have the holding company shares de¬ 
posited for you. You will then be entitled to vote in the 
holding company, but only on such matters in which you 
have an actual interest.” 

So there is no doubt that Hachenburg’s draft had in 
mind the establishment of the holding company. Whether 
that is the intention of the Opels or not, I do not know. 
But it is the intent of this letter and of the draft attached. 

Q. I believe you testified this morning you were able to 
arrive at opinions as to the probable intent of the parties, 
on the basis of Hachenburg’6 draft. A. Certainly. 
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492 Q. Are you aided in any way in determining the 
probable intent of the parties by observing the fact 

that Hachenburg put in his draft provisions for a holding 
company! A. Certainly; I am very much impressed by 
that; and because it indicates to me that Hachenburg indi¬ 
cated the holding company, and then the holding company 
was stricken out—that the Opels, or Wronker-Flatow, or 
whoever it was, didn’t like the holding company, and struck 
it out. 

Q. In the Hachenburg draft, which is Plaintiff’s Exhibit 
8, these words appear in the second paragraph: 

“The shares are, at the present time, deposited with 
General Motors in New York/’ 

A. Yes. 

Q. There is no reference to General Motors in the final 
draft, is there! A. Might I see again the contract! 

“Our claim for the delivery of these shares,” it says 
on the first page. 

And “These stocks are deposited at present with the 
bank,” in the second paragraph. 

There is no reference to General Motors. 

Q. In the Hachenburg draft it says the stock is deposited 
with General Motors, and in the Wronker-Flatow draft 
it says they are deposited with the bank. 

Does that lead you to the conclusion that he didn’t 

493 like that and struck it out! A. It only leads me to 
the conclusion that since he drew it himself, that 

he didn’t know whether the shares were deposited with 
General Motors or in behalf of General Motors in the Na¬ 
tional City Bank—and that is all I concluded on that. 

Q. Well, in any event, the Hachenburg draft recites that 
the shares were deposited at New York, whereas the 
Wronker-Flatow draft merely refers to it as a bank. 

Isn’t it clear to you that Wronker-Flatow, at the time 
he revised the Hachenburg draft, went through it to delete 
those portions of the Hachenburg draft which would ex¬ 
pose the scheme too much, that is, the scheme to transfer, 
whether or not it was a valid gift, to transfer what was 



in effect a claim against General Motors T A. I have really 
no way of answering this question because I cannot really 
see how in Wronker-Flatow’s mind it was. I think, oh, I 
used this section, for the comparison which is to find if 
there were changes. Where General Motors was to be 
changed to bank, that has certainly no legal significance. 
Whether it has any other significance, I don’t know. 

Mr. Boland: Your Honor, I think questions of that 
nature are highly improper. It asks if this doesn’t show 
a scheme Wronker-Flatow has. 

494 The Court: Well, he has answered it 

Mr. Burling: I concede it would have been objec¬ 
tionable, Your Honor, except for the length to which my 
friend went this morning in developing inferences. 

The Court: I think it is argumentative. 

Do you gentlemen have some motion here to argue? 

Mr. Ingoldsby: Yes, Your Honor, we have. 

The Court (To Mr. Burling): Axe you about through 
with the witness? 

Mr. Burling: No, Your Honor, I would have at least 
half an hour more. 

The Court: Then I will hear this argument on the mo¬ 
tion. 

(To the witness): Can you be back at 10 o’clock in the 
morning? 

The Witness: Yes. 

The Court: I will excuse you until ten. 

(Witness excused accordingly.) 


Mr. Ingoldsby: May I address the Court, Your 

Honor? 

The Court: Yes. 

Mr. Ingoldsby: Your Honor, I file herewith a memo¬ 
randum in opposition to the memorandum filed by the 
Government yesterday. 
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The Court: All right 

Mr. Ingoldsby: And may I ask at this time, Your Honor, 
whether we would be entitled to a full copy of the state¬ 
ment from which an excerpt was taken regarding the state¬ 
ment of a witness in Germany! 

The statement was contained in the defendant’s memo¬ 
randum filed yesterday regarding a statement purportedly 
made by Wilhelm von Opel prior to 1933. 

Does Your Honor recall the statement to which I refer! 

The Court: No, I don’t believe I do. 

Mr. Ingoldsby: The statement in effect stated that there 
was a witness in Germany who had stated that some time 
prior to 1933 Mr. Wilhelm von Opel had stated that he 
could not trust anyone, even Wronker-Flatow, because 
Wronker-Flatow had borrowed some money from Mr. von 
Opel and then had executed a crooked contract for Mr. 
von Opel, and now Mr. Wronker-Flatow was in effect 
threatening or shaking down Mr. von Opel. 

The Court: And what is your question! 

510 Mr. Ingoldsby: My question is, may we have a 
copy of the entire statement from which the excerpt 
was taken! 

The Court (To counsel for the defendant): What do 
you say to that! 

Mr. Burling: I would be glad to furnish counsel with 
such copy. I don’t have it with me, but tomorrow morning 
I would be glad to furnish it to counsel. 

The Court: All right. I will dispose of this other mat¬ 
ter at the noon recess. 

Mr. Ingoldsby: And may I ask counsel at this time if 
they propose to bring that witness from Germany! 

Mr. Burling: We do not, Your Honor. We did not learn 
of this until a day or so before the trial, when we received 
the report. 

Mr. Ingoldsby: All right 

Now, may I ask one other question of the defendant’s 
counsel! 





Yesterday Mr. Burling mentioned several times the prin¬ 
ciple of equitable estoppel. If he intends seriously to con¬ 
tend that the doctrine of equitable estoppel applies to any 
question of this case, Your Honor, we would like to pre¬ 
sent a legal memorandum for the benefit of the Court on 
that topic. If he seriously relies on it, I wonder if he 
would mind telling us at this time to what set of facts in 
this case he considers the principle applicable. 

511 Mr. Burling: I would be glad to do that. The 
set of facts to which I refer is that in 1933, a few 

days before the banks closed, Uebersee Finanz-Korpora- 
tion bought $1,250,000 of gold coin in the United States. 
They desired to export this; but on March 4 the President 
by Executive Order forbade the exportation or possession 
of gold, and on March 9 Congress ratified that, making it 
illegal for a private person to possess gold or export gold. 

Uebersee had a legal theory that if it could establish 
that Wilhelm von Opel had a beneficial interest in the 
gold, then the gold could be exported; and a suit was 
brought by Uebersee, the plaintiff here, which was in 
effect a suit against the United States. 

It was a suit against the bank account that had posses¬ 
sion of the gold, and against the Federal Reserve Bank 
which, as agent for the Government, was to receive the 
gold. 

The action was to enjoin the Federal Reserve Bank from 
requiring that the private bank turn over Uebersee’s gold, 
against payment in dollars. And Your Honor will recall, 
of course, that the paper dollars which Uebersee would 
get back represented, I think, 59 cents in the old gold 
dollar. So that some $700,000 was involved. That is, if 
Uebersee could have gotten the actual gold coins to Switz¬ 
erland, they would have been some $700,000 better off. 

In pressing that suit, Uebersee filed with the 

512 District Court for the Southern District of New 
York affidavits executed by Wronker-Flatow, by a 

Swiss lawyer named Meyer, and by Fritz von Opel; and 
also filed as a part of the proceeding legal memoranda 
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prepared by Isadore Kressel, one of its counsel, and by 
Davis, Polk, Wardwell, Gardner & Reed, all of which 
were to the effect that a usufruct had in fact arisen and 
had followed through the Opel shares into intermediate 
securities and cash, and finally resided in the gold coin. 

That case was argued in the Southern District, and 
then was argued, as I said yesterday, in the Second Cir¬ 
cuit, by John W. Davis, and by Mr. Kressel in rebuttal. 

We say that the plaintiff cannot now assert that no 
usufruct arose, in view of the fact that the plaintiff swore, 
both as to its understanding of the German law, through 
its German lawyer, Wronker-Flatow, and as to the facts 
by the affidavit of Fritz von Opel, that delivery was made; 
that the key, as I remarked yesterday, was handed over; 
that the proceeds were put in Uebersee, and the shares of 
Uebersee were put in Box 1917 in the Swiss Credit Bank— 
Schweizerische Kreditanstalt—and the key to that box was 
then delivered to Dr. Hans Frankenberg, as agent for 
Wilhelm von Opel. 

That is the testimony of Fritz von Opel, in the earlier 
suit. And we propose to argue that that estops the plain¬ 
tiff now from saying that the usufruct did not 

513 arise, or from saying that the key was not delivered. 

• • • • • 

Dr. Heinrich Kronstein resumed the stand and was 
examined and testified further as follows: 

Cross Examination (Continued) 

By Mr. Burling: 

Q. Dr. Kronstein, I would like to see if we can in a 
few words recapitulate what your testimony on cross 

514 examination was yesterday. Am I correct in believ¬ 
ing that you testified, first, that if and on the hy¬ 
pothesis that Wilhelm von Opel and Fritz von Opel under¬ 
stood in 1931 and intended and agreed that no gift was 



to take place, and they understood that the purpose of 
the transaction was solely to make it look as if Fritz von 
Opel were the title holder to the 600 shares of Adam von 
Opel, bnt that really Wilhelm was to remain in ownership, 
then even if Plaintiff’s Exhibit 5 was executed, title did 
not pass. 

Is that correct, sir? A. Yes, yon understand me cor¬ 
rectly. 

Q. Thank you. And am I also correct in believing that 
you testified that if, and again on the hypothesis that the 
proceeds of the shares of the Opel stock were all used 
either in buying Uebersee or put into Uebersee— 

Did you understand me so far? A. Yes, sir. 

Q. The proceeds were .all put into Uebersee, and the 
shares of Uebersee were put in Box 1917 in the Schweiz- 
erische Kreditanstalt, and the key to that box was handed 
by Fritz von Opel to Dr. Hans Frankenberg, as agent for 
Wilhelm, and Frankenberg acted as agent for Wilhelm 
and received possession of the key; then a valid usufruct 
arose in the persons of Marta* and Wilhelm von Opel un¬ 
der the usufructuary provisions of Plaintiff’s Exhibit 5. 

Is that correct, sir? A. Yes. But you added, now, 
515 the Schweizerische Kreditanstalt, which you didn’t 
mention, at least I didn’t get; and Swiss law would 
apply, probably, to the question whether the right in rem 
has been established, because that would be situated in 
Switzerland and would follow the Swiss law. If it would 
follow the German law, in which I am only an expert, on 
the Niessbrauch, I don’t know whether it would be estab¬ 
lished by this method. 

Q. But under the German law, is it not true that delivery 
at Zurich would constitute valid delivery* A. No, not as 
a matter of German law, because, as a matter of German 
law, German conflict law lodes to the place where the 
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erty is situated. Therefore the German conflict law would 

look to the Swiss law for the question whether the right 
in rem has been established. 


360 


Q. So it is your opinion, is it, that my present hypo¬ 
thesis, that is, if the delivery took place in Zurich, then 
it is impossible for a German lawyer to answer the ques¬ 
tion, because he does not know what the Swiss law is on 
that point, theoretically? A. At least from the theory of 
an expert. 

Q. From the theoretical point as an expert? A. Yes. 
Q. I understand. Now, did I also understand you to say, 
Doctor, that there is nothing in the Hachenburg 

516 draft, or the Hachenburg letter transmitting the 
draft, or in the conveyance itself, that is, Plaintiffs 

Exhibit 5, which is inconsistent with the hypothesis I 
just stated? A. I stated so. 

Q. Now, my next questions, Doctor, are not designed 
to suggest anything more than the possibility that a lawyer 
becomes interested in a case he works on, and that some¬ 
times affects his judgment—nothing more than that, sir. 

Will you state when you were first connected with this 
case? A. I was consulted before the first deposition in 
Germany took place, and was asked to support Mr. Con¬ 
nor in taking the deposition in Germany. 

Q. And when were you first consulted, please, Doctor? 
A. That was about July, maybe in June, 1947. 

Q. And then you and Mr. Connor traveled to Germany 
for the purpose of taking the Wiesbaden depositions? A. 
Yes. 

Q. Is that it? A. Yes, sir. 

Q. You acted as interpreter during those depositions 
for Mr. Connor? A. Yes, I did. 

Q. And did you also advise Mr. Connor on the 

517 general conduct of the depositions? A. Mr. Connor 
doesn’t need my advice on taking depositions. But 

I advised him on the German law. 

Q. I see. And you also conducted some investigational 
activities in Germany, did you not? A. No. 

Q. Have you ever been in Ludwigshafen? A. No; I 
wasn’t even at the time I was general claims assistant, in 
Ludwigshafen; I wasn’t in Ludwigshafen for many years. 
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I never was in Lndwigshafen—I never did anything in 
the form of investigation. All that I did was that the 
lawyers for the Government and Connor asked me to go 
to Ruesselsheim and to look over certain files and to bring 
to both lawyers whatever I found there, which is what I 
did 

Q. Does the name Giulini mean anything to you Doctor? 
A. Oh, yes—a former client and a friend of mine. 

Q. Have you ever made any inquiries concerning this 
case of any persons associated with Giulini Brothers? A. 
No; I wrote to my former law partner, who was my law 
partner at the time I was there; I wrote to him, after I 
read the name of Giulini in the case, and asked him about 
the facts he has in his files. 

Q. That is, facts concerning either Uebersee’s partici¬ 
pation or Fritz von OpePs participation in the production 
of bauxite in Hungary? Is that right? A. Yes. 
518 Q. You know, as a matter of personal knowledge, 
do you not, that Mr. Fritz von OpePs funds in the 
United States—whether or not they are his, the ones he 
claims to own—have been vested by the Alien Property 
Custodian? A. Yes. 

Q. You know of your own knowledge, also, do you not, 
that the plaintiff corporation, Uebersee Finanz-Korpora- 
tion, has been blocked in Switzerland? Isn’t that true? 
A. I don’t know that out of direct knowledge. I know that 
only from reading the files, that that was blocked under 
the Washington Accord I think—the use of the word 
"blocked”, the Washington Accord provides that Switzer¬ 
land in all cases in which doubt exists, on the ownership, 
will advise firms that they cannot make any disposition of 
their property until a final finding by the American and 
by the Swiss Compensation Office, which operated under 
the American-Swiss Accord, until it has made its final 
finding. 

Q. What I am getting at is, you know the estate cannot 
use any funds it has, it cannot now dispose of them. A. 
It cannot dispose of the funds in the United States. This 
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blocking, therefore—I didn’t want to use the word “block¬ 
ing”—only refers to the question whether Uebersee can 
get the property back in the United States. Under the 
Washington Accord, as far as I understand it, 

519 Switzerland is authorized to make the first finding, 
whether a firm having property in the United States 

is German or not German. And as long as this investiga¬ 
tion is not finished, the Compensation Office doesn’t hand 
in the so-called certification. And the blocking has only 
to do with the property within the United States. 

Q. Well, the Accord refers expressly to property within 
Switzerland, doesn’t it? A. No; it refers to corporations 
established in Switzerland. Certainly there are provisions 
in regard to property in Switzerland. But this certifica¬ 
tion provision, and as far as I know, I have no knowledge 
of this case. I am now going a little bit in the field of 
speculation, because I don’t know. 

Q. Is it not your personal opinion that the plaintiff 
corporation has no funds which it can dispose of in Switz¬ 
erland? A. I really haven’t seen any of the papers. I 
haven’t seen any of the documents. I really don’t know 
how I can make under oath a statement of the actual 
situation. 

Q. Then I will ask you another question: You haven’t 
received any funds from the plaintiff corporation in Switz¬ 
erland, have you? 

Mr. Boland: Your Honor, we object to that question. 
This seems to be an attempt to look for funds which 

520 have not been vested by the Alien Property Cus¬ 
todian, and I suggest this is not the proper place 

to do that. 

The Court: What is the purpose of this inquiry?—as 
to whether he has received any funds from Switzerland? 

Mr. Burling: The purpose of the inquiry is to show he 
has not received any funds from Switzerland, and the 
plaintiff could not, at the present time— 

The Court: I don’t know whether that is correct cross 
examination. 
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Mr. Barling: Very well, Your Honor. 

Mr , Gallagher: May I state Dr. Kronstein has been 
compensated from Switzerland daring the past year and 
he is not waiting, as Mr. Barling is trying to infer, that 
he is not going to get anything nntil this case is over. 

The Coart: Well, gentlemen, if yoa want to go into it, 
it is all right with me. I thought one of yoa was objecting. 

Mr. Boland: We do object, Yoor Honor. 

Mr. Gallagher: To Mr. Barling’s line of inquiry. 

The Court: Very welL We will let it all go out 

By Mr. Barling: 

Q. Have you examined the photostat of the decision of 
the German Supreme Court dated April 8,1932, in Volume 
136, pages 100 et seq.T A I got it this morning, and I 
recognized this decision. 

521 Q. Have you had occasion to read it? A Yes; I 
know the case. 

Q. You do? A. Yes. I didn’t know yesterday the num¬ 
ber of it When you said Volume 136, and the number, I 
didn’t know it by the number. 

Q. Naturally, but you can express an opinion about it? 
A Certainly, definitely. 

Q. Is it not correct that in this case the plaintiff, a 
manufacturer of sugar, sold to a merchant a consignment 
of sugar, agreeing with him that title should remain with 
the merchant until the purchaser had paid in full? Is 
that correct? A Yes. 

Q. And is it not correct that the agreement was that 
the buyer was to resell the merchandise as his own, and 
if he sold it prior to the payment of the purchase price, 
the proceeds obtained, or the claims resulting, from the 
resale, were to pass into the ownership of the manufac¬ 
turer, that is, the plaintiff? A The claims? 

Q. The proceeds. A The proceeds, the claims, for the 
sale of the sugar. He can sell the sugar, and then it is 
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agreed that instead of that, instead of the sugar, 

522 the claims shall be assigned to the manufacturer. 

Q. Isn’t it true that the agreement also contem¬ 
plated, if the resale price was paid, that is, the proceeds 
were received, that title to the proceeds— A. The money. 

Q. That title to the money passed automatically to the 
original seller ? A. The money, yes. 

Q. Thank you. And is it not true that in that case the 
man who first bought the sugar did in fact resell it, and 
the money was put in his bank account? A. The claims 
arose, since the claims were given to the manufacturer, 
and it was the claims; and the money came in on these 
claims, and the money was certainly owned by the manu¬ 
facturer. 

Q. I am only trying to get the facts straight, Doctor. 
A. Yes, sir. 

Q. Will you listen to the facts and see if you do not 
agree with me. Isn’t it a fact that the sugar was resold, 
and the purchase price was put in the seller’s bank ac¬ 
count? A. It was agreed— 

Q. Isn’t that true, Doctor? A. It is not so true. I will 
have to say a word to that. The agreement is A sells to 
B sugar. B cannot pay. Conditional sale. Property 

523 title remains in the seller until payment is made. 

It is furthermore agreed that if B doesn’t sell for 
cash, but sells for claim, that this claim shall be assigned 
to the manufacturer, to A. 

And certainly if the money comes in out of the assigned 
claims, then this money goes to the producer. 

Q. Doctor, I will ask you again, isn’t it the fact that in 
this case B did sell the sugar and did receive payment, and 
the payment went into B’s bank account? A. You skip 
one important point in the case. B sold the sugar. B 
acquired claims for the sugar. The claims were assigned 
to the producer, and when the money came in, the money 
was certainly given to the manufacturer. 

Q. The money was not given to the manufacturer—and 
wasn’t it given to B? A. Yes, it was paid to B; but as 
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soon as it arrived in B’s possession, it had to be handed 
out, and the property, or this money, was considered 
transferred to the manufacturer. 

Q. Ultimately B held property, didn’t he? A. Yes. 

Q. And at the time he held property, the money was in 
B’s bank account, wasn’t it? A. Yes. 

Q. And is it not true that A asserted that he owned the 
money in B’s bank account? A. Yes. 

524 Q. And isn’t it true that the trustees in bank¬ 
ruptcy said that all A had was a claim against B? 

A. Yes. 

Q. And isn’t it true that the trustees made the argu¬ 
ment that A could not claim the proceeds, because they 
lacked full description? A. Lack of description, not of 
property, but of claims—of claims. That is something 
entirely different. 

Q. But the res we are talking about is money in B’s 
bank account? A. But the point is entirely in the case 
whether you can exchange claims, and exactly the situa¬ 
tion is the same under the American law. If you take the 
Benedict case, and the Upton case, you see you have in 
the United States exactly the same situation, that while 
you cannot exchange personal property, but you can ex¬ 
change claims. 

For instance, in the Upton case, the money comes in, 
and the buyer receives the money; he has to hand in the 
money to the seller. And if he doesn’t the money is the 
seller’s money. But in regard to personal property, that 
is not the case. 

I brought here, Mr. Burling, an article which brings 
together all these problems, especially to distinguish the 
case you just tell me, which shows this case has 

525 absolutely no bearing on the question of personal 
property; that in regard to personal property, the 

property has to be as specific as possible. 

This article even criticizes the Supreme Court, it is so 
absolutely opposed to any compromise. And it says look 
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to the situation in claims; and they look here to 136, 100, 
and in similar cases where the Supreme Court permits 
the exchange of claims. 

“As to personal property,” says the article, “since 1934 
no Supreme Court decision or any other court decision 
gives us any hope that this absolute and specific rule is 
changed.” 

Q. What is the citation of that article? A. The article 
is 138 Archiv fur die Civilistische Praxis, which would 
be especially known to your experts, on page 350, to de¬ 
termine the specific property in cases of transfer of title 
and of assignment, compared. 

Now, I don't want to take more of your time. I would 
otherwise say one more word of distinction. 

Q. Well, now, addressing your attention to Mr. Boland’s 
questions to you as to the nature of a usufruct, I am now 
talking in general terms and assuming that a usufruct 
has arisen in property. What rights does a usufructuary 
have in the property of which he is the usufructuary? A. 

There we have to look to two points. The first is 
526 is a statute which enumerates the rights of a person 
having a right in rem, called Niessbrauch. 

Furthermore we have to look to the contractual relation¬ 
ship to the person establishing the Niessbrauch, and the 
Niessbraucher. As long as the property, the title, is not 
given up and sold to anyone else, there is a contractual 
relationship between the two parties governing even in 
the right in rem. So I have to tell you that, the provisions 
of the Civil Code govern, if the contract doesn’t say any¬ 
thing. They always govern in the relationship of an as¬ 
signee of a title only and, third, the Niessbraucher. 

Q. You can’t answer my question without looking at 
the particular contract which creates the usufruct? Is that 
right? A. Yes, I think certainly it would be a necessary 
point to consider* But certainly we can look in the pro¬ 
visions of the statute, which are to be found in the third 
part of the book. 
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Q. By the way, the third part of the book relates to 
rights in rem, does it not? A. To rights in rem. 

Q. Perhaps we can go along a little faster, if yon will 
let me put the questions. A. No; I could answer that very 
fast. We have here to look, since we have to do with 

527 shares, and shares in Germany are a bearer instru¬ 
ment, we have to look for the specific provision for 

bearer instrument, and that is Section 1081. 

So it says that in such a case that joint possession shall 
be given to the title owners, in the Niessbrauchers, which 
is called the usufructuary. 

Q. Let me interrupt you. First, is it clear that the usu¬ 
fructuary has a right in rem to the property? A. Yes, 
once the usufruct and the right in rem is established, he 
has the right in rem. 

Q. And he has a right in rem? A. Yes; I prefer to call 
it “joint title.” 

Q. Is it not true also that the person having the usu¬ 
fructuary interest has a considerable voice in the manage¬ 
ment of the property? A. The statute again says that the 
Niessbraucher and the title owner of the bearer instru¬ 
ment are obliged to each other to cooperate for the pur¬ 
pose of collecting the due capital or to collect interests or 
dividends or to other measures required for the purpose 
of an orderly administration of the property. That is 
Section 1083. 

Q. And then the case of shares, the usufructuary was 
entitled to vote the shares in so far as the vote was a 
matter affecting his usufructuary interest? Isn’t that 
true? A. That is, in the German literature, very much a 
question of discussion. And as far as I can see, 

528 there is no decided case. But if you look in the 
books and the commentaries, you find, for instance, 

the position taken by Feine, saying that all the voting 
rights are with the owner. 

And you see Staub’s position, taking a middle view, say¬ 
ing that the owner has the right to vote for all matters 
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which have to do with income, and that the Niessbrancher 
has a right to do the voting in respect to the income. 

Q. Didn’t you misspeak yourself when you said the 
owner had the right to vote for all matters regarding 
income? A. No. The position, one, is that the title owner 
has all voting rights; and the second position is that the 
title owner has the rights for all measures which have 
nothing to do with income; while the Niessbrancher shall 
vote in regard to income. And the third position taken 
is that the Niessbrancher has all the voting rights. 

Q. And you know, do you not, that Dr. Hachenburg 
in advising Wilhelm von Opel took the middle position? 
Isn’t that what he says? A. He suggested to have it as a 
contractual provision. As I told you before, you have to 
look at the relationship between the parties, the contrac¬ 
tual position. And he wanted to write that into the con¬ 
tract, so that the voting rights, in certain cases, shall be 
with the Niessbrancher parents, and in other cases shall 
be with the title owner. 

Q. And the usufructuary could prevent the ef- 
529 fective sale of the property, could he not? A. Cer¬ 
tainly he can prevent the disposition of the prop¬ 
erty, if the right in rem is once established. " 

Q. You are a professor of comparative law, are you 
not? A. I am teaching comparative law for eight years. 

Q. Now, Mr. Boland yesterday asked you something 
about the comparison between American trust law and 
German usufruct law. A. Yes, sir. 

Q. During the life of a usufruct, will you compare the 
position of an American cestui que trust and a German 
usufructuary? A. First we have, under your own ques¬ 
tion, to limit the situation to the lifetime of the usufructu¬ 
ary. There, for instance, the title owner can dispose of 
his property, of his title right, at any time—sell it to 
whomever he wants. And such property is only limited 
by whatever rights the usufructuary or the Niessbraucher 
has. 



Q. Will yon explain what it is that the title owner under 
a usufruct can sell?—what economic value? A. Let me 
give you a case. I have a house and I make a Niessbrauch 
on my house. This Niessbrauch comes to an end— 

Q. But my hypothesis is that the question— A. Now, 
pardon me— 

530 Q. The life of the usufruct— A. Pardon me. But 
the economic value cannot be determined, without 

looking to what happened later. Certainly if I can sell 
my house, I will sell my house at the regular value of the 
real property, minus the value of this, I might call burden 
or lien on the property. 

If the Niessbraucher is 78 years of age, the Niessbrauch 
will not mean much to the economic value of the house. 
If he is 24 and in best health, and the Niessbrauch is 
established for the whole life, it will mean much. There¬ 
fore I cannot give you a general statement 

Q. All right In general, however, during the life of 
the Niessbrauch, will you not agree that the person hav¬ 
ing the Niessbrauch or usufructuary interest has a greater 
interest in the property than the American cestui que 
trust?—a very much greater interest? A. Would you re¬ 
peat that? I didn’t get the beginning of your question. 

Q. Addressing yourself to the period of time during 
which a usufruct exists, will you not agree that the inter¬ 
est in the property of a usufructuary is very much greater 
than the interest of an American cestui que trust in the 
property? A. If you understand the interest with power, 
certainly under the trust law the beneficiary cannot exer¬ 
cise any power over the property. While, as we have 

531 just described, the Niessbraucher has the right in 
rem, direct rights for the purpose of administration 

and so on. If you understand power with interest, I agree 
with you. 

Q. That is to say, over and above the interests of a 
cestui que trust, a usufructuary has the power to co-pos¬ 
session of the res; he. may or may not, depending upon 
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which view of the German law you take, have the right to 
vote the shares, and he can effectively prevent the sale 
of the res? Is that not correct? A. If the right in rem 
is established, yes. 

Q. Of course, and the right in rem is established if 
there is a usufruct. A. I think, Mr. Burling, as I say in 
absolute consistence with all the German writers, if we 
have to distinguish between Eigentlicher and Un Eigent- 
licher, if it is established as a contractual right, there is 
no right in rem. Just by the fact that the word Niessbrauch 
is used, I wouldn’t like to decide whether there is a right 
in rem. 

Q. Doctor, how is a Niessbrauch or usufruct charac¬ 
terized in the German Code? A. It is perfectly correct 
that the German Civil Code deals only with the right in 
rem. 

Q. Thank you. A. You have, for instance, in mortgages, 
in all these cases, you might have contractual rights. 
532 You have chattel mortgages and real property mort¬ 
gages by contract, where I say I will not sell my 
house until it is paid back. 

Q. But, Doctor, is it not a fact that a usufruct is a right 
in rem under the German law? Doesn’t the Code so pro¬ 
vide? A. This answer I will never give, that the Niessbrauch 
under the German law is a right in rem. All I say is that 
the Civil Code only deals with the Niessbrauch as a right 
in rem. But aside from that, there exists a contractual 
right of the Niessbraucher. 

Q. It doubtless can provide all kinds of contractual. 
rights, Doctor. But a usufruct, under every authority 
you can find, is a right in rem, isn’t it? A. I can only 
answer that, that the Civil Code deals only with the right 
in rem. If I would see a case, I am not satisfied with 
looking on the word. I have to look on the law. 

Q. The concept of usufruct comes from the Soman law, 
does it not? A. Mr. Burling, I am working in this field 
now for too many years; so I can really only tell you I 



do not believe the usufruct comes from the Roman law 
But my opinion is entirely unimportant. I believe it comes 
from the Germanic law. Other people might believe it 
comes from Roman law. But if you put me in the 

533 position of my own scholarly work, I come to the 
point where I can testify. Of course, that is my 

own opinion. 

Q. You mean to say that the concept of usufruct is 
well known in the Roman law? A. And I believe as an 
entirely different thing, because the Roman property law 
and the Roman title law is different from the Germanic, 
and the Germanic property law doesn’t come from the 
Roman, only with the German title law. 

It is so closely connected; but, as I said yesterday, there 
are two schools of the German, and I belong to the school 
of Martin Wolff, and we worked on this problem for many 
years. I wrote my Doctor’s thesis on a problem very dose 
to that, and I cannot say it comes from Roman law, be¬ 
cause I don’t believe it 

Q. Don’t most authorities say that the German law 
the so-called civil law? A. It is one of the civil laws, 

Q. And don’t most authorities regard the civil law 
stemming from Roman law? A. As I advised, if you would 
look at the book of Buckland and McNair, two of 
greatest English scholars, you will see that these two 
great scholars come to exactly opposite results. But I 
know that generally you speak of civil law coming 
Roman law. That is a very loose and incc 

534 language. 

Q. I wonder if you would please answer my ques¬ 
tion, Doctor: Don’t most authorities regard the civil law 
as stemming from the Roman law? A. No authority to¬ 
day takes' this position. 

Q. No authority? A. No, no authority in the field of 
history takes this position. 

Q. That is to say, your position now 
thority in the field of history as well takes 
that the civil does not come from Roman law? 
right? A. Please, Mr. Burling, I can’t 
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which view of the German law you take, have the right to 
vote the shares, and he can effectively prevent the sale 
of the res? Is that not correct? A. If the right in rem 
is established, yes. 

Q. Of course, and the right in rem is established if 
there is a usufruct. A. I think, Mr. Burling, as I say in 
absolute consistence with all the German writers, if we 
have to distinguish between Eigentlicher and Un Eigent- 
licher, if it is established as a contractual right, there is 
no right in rem. Just by the fact that the word Niessbrauch 
is used, I wouldn’t like to decide whether there is a right 
in rem. 

Q. Doctor, how is a Niessbrauch or usufruct charac¬ 
terized in the German Code? A. It is perfectly correct 
that the German Civil Code deals only with the right in 
rem. 

Q. Thank you. A. You have, for instance, in mortgages, 
in all these cases, you might have contractual rights. 
532 You have chattel mortgages and real property mort¬ 
gages by contract, where I say I will not sell my 
house until it is paid back. 

Q. But, Doctor, is it not a fact that a usufruct is a right 
in rem under the German law? Doesn’t the Code so pro¬ 
vide? A. This answer I will never give, that the Niessbrauch 
under the German law is a right in rem. All I say is that 
the Civil Code only deals with the Niessbrauch as a right 
in rem. But aside from that, there exists a contractual 
right of the Niessbraucher. 

Q. It doubtless can provide all kinds of contractual • 
rights, Doctor. But a usufruct, under every authority 
you can find, is a right in rem, isn’t it? A. I can only 
answer that, that the Civil Code deals only with the right 
in rem. If I would see a case, I am not satisfied with 
looking on the word. I have to look on the law. 

Q. The concept of usufruct comes from the Roman law, 
does it not? A. Mr. Burling, I am working in this field 
now for too many years; so I can really only tell you I 
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do not believe the usufruct comes from the Roman law. 
But my opinion is entirely unimportant. I believe it comes 
from the Germanic law. Other people might believe it 
comes from Roman law. But if you put me in the 

533 position of my own scholarly work, I come to the 
point where I can testify. Of course, that is my 

own opinion. 

Q. You mean to say that the concept of usufruct is not 
well known in the Roman law? A. And I believe as an 
entirely different thing, because the Roman property law 
and the Roman title law is different from the Germanic, 
and the Ger mani c property law doesn’t come from the 
Roman, only with the German title law. 

It is so closely connected; but, as I said yesterday, there 
are two schools of the German, and I belong to the school 
of Martin Wolff, and we worked on this problem for many 
years. I wrote my Doctor’s thesis on a problem very dose 
to that, and I cannot say it comes from Roman law, be¬ 
cause I don’t believe it 

Q. Don’t most authorities say that the German law is 
the so-called civil law? A. It is one of the civil laws, yes. 

Q. And don’t most authorities regard the civil law as 
stemming from Roman law? A. As I advised, if you would 
look at the book of Buckland and McNair, two of the 
greatest English scholars, you will see that # these two 
great scholars come to exactly opposite results. But I 
know that generally you speak of civil law coming from 
Roman law. That is a very loose and incorrect 

534 language. 

Q. I wonder if you would please answer my ques¬ 
tion, Doctor: Don’t most authorities regard the civil law 
as stemming from the Roman law? A. No authority to¬ 
day takes* this position. 

Q. No authority? A. No, no authority in the field of 
history takes this position. 

Q. That is to say, your position now is that every au¬ 
thority in the field of history as well takes the position 
that the civil does not come .from Roman law? Is that 
right? A. Please, Mr. Burling, I can’t answer that 
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Q. I do wish you would answer the question yes or no. 
A. I cannot say yes or no. I can only say that certainly 
some aspects of the civil law problems come from Roman 
law. That is all I can say. 

Q. I will come to another point. Did you not testify 
yesterday that a devisen inlander, owning American dol¬ 
lars, or owning American securities, was under an obliga¬ 
tion pursuant to the foreign exchange decrees of July, 
1931, as amended, to report and to tender such American 
dollars or American securities to the German Reichsbank 
against a payment in marks? A. Yes. 

Q. And under the German foreign exchange regulations, 
in the month of November, 1931, a devisen inlander 
535 having dollars or American securities could not 
transfer those dollars or American securities to any¬ 
one except the Reichsbank without a license, could he? 
A. Would you be good enough to repeat that? 

Q. Yes, sir. Before I do that, I will ask to have marked 
for identification a photostat Reichsgesetzblatt, pages 421 
to 425, for August 1, 1931. 

(The photostat was accordingly marked for identifica¬ 
tion as Defendant’s Exhibit No. 31.) 

By Mr. Burling: 

Q. I hand Defendant’s Exhibit 31 for identification to 
the witness. Will you agree, Doctor, that that is a photo¬ 
stat of the Reichsgesetzblatt? A. Yes. 

Q. Am I not right that that constitutes an executive 
order concerning foreign exchange control, promulgated 
on August 1, 1931? A. Yes. 

Q. Now, will you turn to Section 3 and state whether 
the following translation is correct: 

“Foreign currency or credits payable in foreign cur¬ 
rency which have been acquired otherwise than in accord¬ 
ance with Section 2, may be transferred only under a 
license in writing of the Office of Foreign Exchange Con- 


trol, except where such assets are sold to the 

536 Reichsbank or one of the banks provided for in 
Section 2, paragraph 3.” 

A. Yes. 

Q. Now, will you tell me whether the following is a 
correct translation of Section 4— 

“Foreign securities not listed on a German stock ex¬ 
change may be acquired for a consideration only under a 
license in writing of the Office of Foreign Exchange Con¬ 
trol. 

“Foreign securities not listed on a German stock ex¬ 
change may be transferred only under a license in writing 
of the Office of Foreign Exchange Control, except where 
such securities are sold to the Reichsbank or one of the 
banks contemplated by Section 2, paragraph 3.” 

A. Yes. 

Q. Now will you look at Section 12, please, Doctor. Is 
this a correct translation— 

“Any transactions which violate any of the provisions 
of Sections 3 to 11 are void.* 

A. Yes, that is correct. 

Q. Now I want you to assume a hypothesis. Assume 
that no gift took place and no agreement was executed 
between Wilhelm and Fritz von Opel on October 5, 1931. 
But assume instead that on October 6 Wilhelm 

537 gave Fritz a power of attorney over the 600 Opel 
shares, and assume that Fritz left Wiesbaden on 

the 6th, went to New York, put the shares to General 
Motors, received back as attorney for his father either 
cash or General Motors shares or claims against General 
Motors. A. Yes. 

Q. Assume that Fritz then returned in November to 
Wiesbaden, and that he and his father then drew up Plain¬ 
tiffs Exhibit 5 and put the date October 5 on it. A. Yes. 

Q. Would any title have passed on that hypothesis, from 
Wilhelm to Fritz? A. On this strict hypothesis, no title 
under German law would have passed. 
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Q. The fact that the instrument was pre-dated would 
be irrelevant, wouldn’t it? 

I mean, the fact that it bore the date October 5 would 
be irrelevant if the transaction in fact— A. If, on October 
5, a full agreement would be made, an oral agreement 
would be made, and it would only be provided for to write 
it down later, then the agreement would be made on Octo¬ 
ber 5 and would become valid by taking the property. 

But if what you call pre-dated means the agreement was 
made on October 24 or November 10 or whatever, 

538 and then written with the date of October 5, when 
the oral agreement was made in November, cer¬ 
tainly the agreement would be void under German law. 

Q. If an oral agreement had been made on October 5, 
that a gift would be made, title would not have passed to 
Fritz, would it, on October 5? A. It would have passed 
in the moment, as explained in direct, when the conveyance 
took place. 

Q. What delivery would have taken place in October to 
Fritz? A. Suppose an oral agreement, as a mere matter 
of assumption, suppose an agreement is made on October 
5; power of attorney is given; and it is said by the father 
to the son, “You go to America and you take this property, 
and it is our understanding that this property shall be 
yours as soon as you take it.” 

It would have all the elements of a gift promise and 
gift acceptance, and the contract would become valid by 
taking. And then it didn’t become effective in November, 
but the moment the Opel shares are handed to the son. 

Q. What is there in your hypothesis that would consti¬ 
tute delivery? A. The taking, if it is agreed between the 
parties, that Fritz von Opel shall go to New York and 
take the shares, the delivery is the taking of the shares 
in New York. 

539 Q. And your view is that that constitutes delivery 
as a gift, even though Fritz von Opel puts the shares 

to General Motors under an instrument— A. I said, in 
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fact, I do not know. I only know as a matter of assump¬ 
tion. I say if the agreement is made on October 5, with the 
understanding that Fritz shall go to New York and go to 
wherever these shares are and take these shares, when the 
agreement would become fully valid, at the moment he 
takes the shares. 

Q. Would he not have to take the shares in his own name, 
for that to be true? A. No. The question of the name, 
then you come to the problem of the power of attorney. I 
don’t think that would be, in this perfectly hypothetical 
case, of importance. If the agreement is that father tells 
son, “I hereby make you the gift of these shares. Go to the 
bank where the shares are. Take these shares. And we agree 
that as soon as you take the shares, it shall be yours.” 

The contract would become valid the moment he takes 
the shares. 

Q. And that is true, in your opinion, even though the 
son in taking the shares is acting under a power of at¬ 
torney naming him attorney in fact for his father, and even 
though the proceeds of the sale of the shares are deposited 
in his father’s bank account! A. The question of 
540 whether it was a gift or not a gift, is a problem of 
the internal relation between donor and donee. 

The power of attorney has to do with the external, with 
the relationship with the third parties. And therefore it 
has absolutely nothing to do with this question. 

I can tell you a case which I can only give to show it 
might be, to qualify this answer, because the word "pre¬ 
dating” might have so many different meanings. If it is 
just straight making an agreement on November 25 and 
writing October 5 certainly there is no agreement before 
November 25. 

Q. We could get along much faster, Doctor, if you would 
listen to my question and answer it, and then let us go to 
the next question. 

I do not believe you have answered my question. Do 
you assert that on the hypothesis that father and son made 
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an oral agreement on October 5; that the father did give 
the son the stock, and the father gave the son a power of 
attorney, and the son went to New York and put the shares 
to General Motors, acting under an instrument which called 
him attorney in fact for his father; and that he then de¬ 
posited the proceeds of the shares in his father’s bank ac¬ 
count—would that constitute a valid gift to the sonf A. 
I can only answer this question exactly if you tell me the 
words of the oral agreement. If you tell me that, 

541 I can give you an exact answer. 

Q. Supposing that the father and the son agreed 
on October 5 that a gift was to be made to the son which 
would be reduced to writing at a later date, and the in¬ 
strument predated. 

And supposing that the father then gave the son the 
power of attorney, the son went to New York and put the 
shares to General Motors under the power of attorney and 
deposited the proceeds of the sale in his father’s bank ac¬ 
count. 

Would that constitute a valid gift to the son, at that 
moment? A. I would be perfectly—maybe just I didn’t 
get it, but I didn’t get the words of the oral agreement, 
the contents of the oral agreements. Because therefore 
depends my answer, what they actually said. 

Q. The hypothesis is that the father says to the son, 
“I will give you the shares, but we need more time to ar¬ 
rive at a proper agreement. So you go now and sell the 
shares under the power of attorney. When you come back 
we will draw up the instrument and predate it so that it 
will look as if we entered into a written agreement today.” 
A. If such language is used, especially as the words “I 
will make you a gift”, and there are questions open to be 
discussed, there is no complete contract and there 

542 no title would pass. So it depends entirely on this 
point what the agreement is. 

Q. But on my hypothesis title would not pass? A. No, 
on this hypothesis, title would not pass. 


377 




Q. And, in fact, title would not pass, assuming the oral 
agreement and the subsequent written agreement, unless 
every provision of the gift agreement were in fact agreed 
upon on October 5? A. Every essential* 

Q. Every essential. But if there was any provision left 
open for further discussion or for further investigation of 
the law, then title would not pass? Is that true? A. Any 
essential provision. Understandings in regard to minor 
things would be different. But the essential thing that has 
to be covered, there has to be an oral agreement covering 
all the essential things. 

Q. Assuming that there was no such oral agreement on 
the 5th, which covered every essential element, and as¬ 
suming that the instrument which is Plaintiff’s Exhibit 5 
were executed in November and predated, then you have 
agreed that the gift would be void? A. Yes. 

Q. And if it would be void, the title remained in Wil¬ 
helm von Opel, did it not? A. Since the property was 
not situated in Germany, but in the United States, 

543 it isn’t a question I can answer as an expert on 
German law. 

Q. The property was shares of Adam Opel, A. G. Is 
that right? A. It doesn’t make any difference— 

Q. Is that right, Doctor, whether it makes any difference 
or not? A. Yes. 

Q. And Adam Opel, A. G.. was a corporation existing 
under the laws of Germany, was it not? A. Yes. 

Q. And under the hypothesis, Wilhelm von Opel was a 
citizen and resident of Germany, was he not? A. Yes. 

Q. And under the hypothesis, Fritz von Opel was a 
German national, was he not? A. Yes. 

Q. And under the hypothesis, both men were acting in 
Wiesbaden, Germany, were they not? A. Yes. 

Q. Now, is it your position that if the father made a gift 
to the son, which was declared void, that is, the hypothesis 
again is that this happened in November. A. Yes. 

Q. And that was declared void by Section 12 of 

544 the decree of August 1, 1931, the German Court 
would nevertheless say, “We don’t know who has 

title”? A. The German Court? 
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Q. That is right. A. So far as the question what the 
German Court would say, the German Court would not 
recognize transfer of title. 

Q. That is what I am asking you, as a German expert. 
And under the German law, the title remained in Wilhelm 
von Opel! A. Yes, under German law the title re m ai n ed 
in Wilhelm von Opel. 

Q. Thank you. Now, you were asked by Mr. Boland 
yesterday about how, assuming that a right arose under 
the usufructuary provision in Plaintiff’s Exhibit 5, how 
such a right might cease to exist. I want you to direct 
your attention to the hypothesis that a valid usufruct in 
Wilhelm and Marta did arise under Plaintiffs Exhibit 5, 
coupled with delivery of the key to Hans Frankenberg. 
A. It is again your assumption that that is in Switzerland? 

Q. In Zurich, yes. A. Then the question of how this 
right in rem would be waived or became terminated, is a 
matter of Swiss law. 

Q. A German Court would say that it could not 
545 determine— A. It could determine it, but it would 

look to the Swiss law for certain information. 

Q. I see. A. Because if the property is situated in 
Switzerland, under German law—and I can only answer 
you under German law what the result would be, if it is 
applicable. 

Q. Let us examine that a little. I will vary the hypo¬ 
thesis. Supposing the alleged delivery had taken place 
in Wiesbaden instead of Zurich. A. And the property is 
situated in Wiesbaden? 

Q. That is right—a safe deposit box in Wiesbaden, 
rather than a safe deposit box in Zurich. Then how would 
it be possible for the usufructuary right to come to an end? 
A. Section 1604. For the purpose of abandonment of 
Niessbrauch, the statement of the Niessbraucher is suf¬ 
ficient, the statement that he waives or abandons the 
Niessbrauch is sufficient. 
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Q. Again assuming that the property was situated in 
Wiesbaden, the usufructuary had a right in rem in the 
property, did he not? A. If the right in rem is established. 

Q. Under the hypothesis that I have given you, Wilhelm 
and Marta von Opel would have a right in rem in the 
Uebersee shares. 

Now, again assuming the property to be situated 

546 in Wiesbaden, they could not dispose of or transfer 
that right in rem to foreign securities, without a 

license, could they? A. You can never transfer a Niess¬ 
brauch. The Niessbrauch is strictly a personal right of the 
person who has this right. It can never be transferred or 
assigned. 

Q. I don’t mean to quibble with you, and I hope that is 
reciprocal. Dr. Kronstein, if A has a Niessbrauch in prop¬ 
erty, and B is a title holder, and A abandons the Niess¬ 
brauch— A. Yes. 

Q. That transfers that interest back from A to B, 
doesn’t it? A. Certainly. Whatever interest the benefici¬ 
ary had is now merged with the title holder. 

Q. So that that interest moves from A to B and is 
transferred, isn’t it? A. Yes. 

Q. And you couldn’t transfer an in rem interest in for¬ 
eign securities without a license, could you? A. You 
could not, I suppose, of foreign securities—exactly your 
question, you could not do that. You couldn’t dispose of 
rights in foreign securities without license. 

Q. So that Wilhelm and Marta von Opel could not 
have abandoned their usufructuary interest without a li¬ 
cense, could they?—the usufructuary interest in Ueber¬ 
see, a Swiss corporation? A. In my opinion, this 

547 transaction would require a license. 

Q. Thank you. A. But there are other opinions 
to be found. 

Q. I am asking your opinion, Doctor. 

Mr. Gallagher: Your example is with the property in 
Wiesbaden? Is that not correct? 
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Mr. Burling: So far. I am coining to the next step. 

By Mr. Burling: 

Q. And if they didn’t have a license, and if they pur¬ 
ported to abandon the usufruct, that purported abandon¬ 
ment would be void under Section of the decree of August 
1, wouldn’t it? A. Yes. 

Q. Now, then, you have had some judicial experience 
in Germany? A. Yes. 

Q. What is your opinion of what a German Court would 
have done if the situation had been that the property, the 
shares of Uebersee, were in a box in Zurich and the key 
was in the hands of Wilhelm’s agent in Zurich? Then 
could Wilhelm and Marta, under German law, effectively 
transfer an interest in foreign securities? A. Pardon me, 
Mr. Burling. Please don’t use the word “transfer” 
548 of securities, because they could not transfer these 
securities. 

Q. Isn’t an abandonment a transfer? Wouldn’t it trans¬ 
fer from A to B? A. By waiving the right, the right com¬ 
ing at the end. 

Q. And by the abandonment, the interest in the prop¬ 
erty moves from Wilhelm and Marta to Fritz, doesn’t it? 
A. Well, if you want to call it that it moves, yes, sir. 

Q. Isn’t that a transfer? A. No, it is not a transfer, 
because the statutes say a transfer can be done—I am not 
too much impressed by the words of the statute—but we 
can perfectly agree that we have the right, and by the 
German courts it would be considered void under the for¬ 
eign control. 

Q. So there isn’t any doubt in your mind, is there, that 
under the hypothesis that a valid usufruct arose and that 
the shares were in a box in Zurich and the key to the box 
was in the hands of Wilhelm’s agent, then Fritz and Marta 


could not waive or abandon the usufruct without a license? 
A. Under German law, no. 

Q. That is what you are testifying about, as an expert 
in German law. And if they purported to waive, under the 
hypothesis I have given you, that purported waiver 

549 would be void? Isn't that true? A. Yes. 

Q. Is it your opinion, Doctor, that in considering 
the question of whether a waiver had taken place, a Ger¬ 
man Court would take into consideration the fact that the 
two people who had the capacity to waive, 'Wilhelm and 
Marta von Opel, had both testified in the particular pro¬ 
ceeding and neither of them had mentioned—and this is 
a hypothesis—neither of them had mentioned that waiver? 

Would the fact— 

Mr. Boland: I didn't get your question, Mr. Burling. 
Would you mind restating it? 

Mr. Burling: Yes. My question is— 

Mr. Boland: What is your assumption, again, please? 

By Mr. Burling: 

Q. My assumption is that a German Court is endeavor¬ 
ing to determine the fact whether or not Wilhelm and 
Marta von Opel waived or abandoned their usufruct, of 
course again assuming a usufruct validly arose. 

My question is, on the further assumption that neither 
Wilhelm nor Marta von Opel testified—and both of them 
were called in the case, but neither testified in any way— 
that they had in fact waived, would the Court consider the 
failure of the two witnesses who could possibly testify to 
a waiver, to testify to that effect, as being an im- 

550 portant fact? 

Mr. Boland: I object to that question, Your 
Honor. I don't see that it is necessarily connected to any¬ 
thing Dr. Kronstein has testified to. 
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The Court: I am a little afraid it may be outside the 
German law, Mr. Burling. 

Mr. Burling: May I have a moment, please! 

The Witness: Your Honor, I would like to have the 
right to make a little statement. Mr. Burling has, I believe, 
attacked my honor. He made an implication which I can¬ 
not accept silently. I believe that Your Honor cannot have 
the impression that I made biased testimony. 

The question in regard to my payment is especially, I 
believe, improper, since the Government knows very well 
that I do not accept more than a Government expert; that 
I took this case and I told both parties that I want to be 
perfectly— 

The Court: Mr. Kronstein, there isn’t any testimony 
reflecting on your honor before me, and I assure you I 
won’t draw any conclusions from it. So you needn’t bother 
about that. 

Mr. Burling: I would like to state, Your Honor, my 
purpose in seeking to find out about the funds related to 
something wholly unrelated. 

The Court: I got the drift of that. 

551 He was talking about another point, on the money. 

Mr. Boland (to Mr. Burling): Have you finished 
your questioning? 

Mr. Burling: May I have just another moment, Your 
Honor? 

I have no further questions. 

Redirect Examination 

By Mr. Boland: 

• • • • • 

554 Q. Doctor, are you familiar generally with the 
foreign currency regulations which were in effect 
in Germany in 1931? A. Certainly. 
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Q. Would you give us a slight detail on your familiar¬ 
ity with such regulations! A. The law practice between 
1931 and November, 1935, when I left, was unfortunately 
up to 90 per cent connected, at least in my office, connected 
with foreign exchange control. 

Q. So that you would say you were extremely familiar 
with the foreign exchange regulations? A. I don’t want 
to say “extremely familiar”. I am very well familiar with 
the problem. 

Q. Would you direct your attention again, Doctor, to 
Plaintiffs Exhibit 5, and state whether or not there is 
anything set forth in that agreement which violates in any 
way any foreign currency regulations which were in force 
either as of October 5, 1931, or— 

Mr. Boland (to Mr. Burling): What date are you using 
in your assumption? November 24? 

Mr. Burling: No; my assumption is a date after Fritz 
returned—November 9. 

By Mr. Boland: 

555 Q. Or on November 9, 1931? A. This agreement 
written here was perfectly lawful under foreign ex¬ 
change control and, as far as I can see, until the control 
statute number, I believe, 53, of the Military Government, 
overruled the currency statute and substituted a new statute 
for it 

Q. And would you explain to the Court exactly why this 
was legal, under German foreign currency regulations? 
A. The object of the gift were German shares, shares of 
a German corporation. Under German law, shares are 
personal property. The rules of currency decrees do not 
cover this property, and for good reasons. 

Q. So that the main factor in this case is that it deals 
with the transfer of German bearer shares? A. German 
bearer shares. 
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Q. And that is why it was not within the foreign cur¬ 
rency regulation? A. Yes. 

Q. Addressing your attention now to Plaintiffs Exhibit 
7, which purports to be a letter from Dr. Hachenburg, in 
which he discusses the problem, what conclusion does he 
come to, Doctor? A. The same conclusion, that the pro¬ 
cedure is lawful 

Q. Thank you. Yesterday, during Mr. Burling’s as¬ 
sumptions, he asked you a question as to taking the 

556 gift agreement itself, October 5,1931, as to whether 
the only thing left which would preclude the imme¬ 
diate establishment of a right in rem, as he put it exactly, 
“No other defect except delivery remained to the estab¬ 
lishment of an immediate right in rem”? A. Yes. 

Q. I think ultimately your answer was yes. That answer 
is based upon the assumption, is it not, that you interpret 
the language of the contract to create an immediate right 
in rem; that the intent of the parties was to establish an 
immediate right in rem? A. Would you repeat this ques¬ 
tion? I didn’t get the question. 

Q. Mr. Burling asked you whether on the basis of the 
gift agreement itself, whether the only defect to the im¬ 
mediate establishment of a usufruct was delivery, and I 
believe your answer was yes. A. I said, without this con¬ 
veyance contract, the Dinglicher Vertrag, there can be no 
Niessbrauch. If there would be such a conveyance in the 
contract, then I wouldn’t suggest that they here establish 
rights in personam, but I would certainly suggest they es¬ 
tablish a right in rem. 

Q. Yes, sir. Yesterday Mr. Burling also gave you the 
case of the Bembrandt. I am not sure who gave the Bem- 
brandt to whom, but at least it was in issue for quite some 
time. And as I recall the case, it was that of the do- 

557 nor who gives the Bembrandt to a donee, with the 
understanding that the picture will return upon the 

happening of certain conditions. A. Yes. 
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Q. Under such a case, Doctor, and before the happening 
of the condition, would the donee be free to transfer good 
title to a third person! A. Yes* 

Q. And where does that leave the donor! A. He would 
have a claim for damages. 

Q. He would have merely a claim for damages! A. Yes. 

Q. So that until the happening of the condition, the do¬ 
nee has full power, full title, and full power to dispose of 
the particular object of the gift! A. Yes. 

Q. Do you believe that the Rembrandt analogy has any 
relationship to the case at bar, that is, using October 5, 
1931, Plaintiff’s Exhibit 5! A. If you take this contract, 
you have the provision that in case of Fritz von Opel’s 
death without legitimate issue, and the fact that he pre¬ 
deceases his parents, the gift will become void. 

You have furthermore this provision that the 
558 shares should be sold or exchanged against other 
property. 

You have furthermore no right in rem established by 
the usufruct. 

And if you take that all together, it was a completely 
uncertain and undefinite and unspecified property. 

If I would take the position, the other position, because 
in my direct I tried to interpret the contract, to give the 
Opel parents as many rights as possible under this lan¬ 
guage, and I suggested that this provision had established 
a right against Fritz von Opel’s estate in case these two 
contingencies occur, for the return of the remainder. 

If you interpret this section here as having in effect as 
a right in rem, then it has absolutely no effect the moment 
the first shares are sold, and it loses any effect then what¬ 
soever. 

That was the reason I tried in my interpretation to give 
the most possible number of rights to the people who 
make this contract, with their intention, following their 
intention. 
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I made this suggestion, as I believe, in the interests of 
Mr. Burling. 

Q. So that your testimony is to the effect that this does 
not affect the passage of title? A. No. 

Q. And, number two, that it merely creates a right 
559 in the donor in the estate of the donee, if the son 
predeceases both the mother and father, and dies 
without legitimate issue? A. Yes, sir. . 

Q. I believe it has been stipulated that the father has 
died. Assume, Doctor, it is established in the course of 
this case that the mother, the co-donor, so to speak, is 77 
years old, and assuming further that the son is in his for¬ 
ties, as a German lawyer and looking at this gift instru¬ 
ment what value would you attribute to the rights of the 
mother at this particular time? A. I am afraid— 

Q. I don’t mean dollar-wise, Doctor. A. I am afraid 
it goes a little bit beyond my possibility of an expert’s 
testimony. 

Q. I think we both agree they were not very much. 

Mr. Burling: I would like to object, on the ground that 
the relevant date is the date of vesting, and not today. 

The Court: I think that is true. 

Mr. Boland: That is all, Your Honor. 

Mr. Burling: I have two or three questions, if Your 
Honor please, arising out of the redirect 

The Court: Very well. 

• • • • • 

564 Mr. Gallagher: I would like to now offer the 
vesting orders, which have been in custody of 
plaintiff’s counsel. Give them different numbers. 

(The documents referred to were marked Plaintiff’s 
Exhibits 48-A to 48-E for identification.) 

Mr. Gallagher: Mr. von Opel, take the stand. 
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Thereupon— Fritz von Opel was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination 
By Mr. Gallagher: 

Q. Mr. von Opel, you were in the courtroom the day 
that this proceeding began, were you not? A. Yes. 

Q. At that time you heard Mr. Burling— 

The Court (interposing): You better give his full name. 
By Mr. Gallagher: 

Q. Your name is Mr. Fritz von Opel? A. Yes, sir. 

Q. And you are the owner of the stock of the Uebersee 
Korporation? A. Yes, sir. 

Q. You were in the court on that opening day of this 
proceeding, were you not, Mr. von Opel? A. Yes. 
565 Q. And you heard Mr. Barling’s opening state¬ 
ment at that time; is that true? A. Yes, I did. 

Q. I would like to refresh your recollection for a mo¬ 
ment as to what he said, on page 28 of the opening state¬ 
ment: 

“As I have said, the regulation came out on October 2nd. 
On that very same day Fritz went to Mannheim and con¬ 
sulted Dr. Hachenburg—and I agree with Mr. Gallagher’s 
statement that he was one of the most eminent lawyers at 
the German Bar at that time. He agreed to prepare a 
draft of an agreement which would put the legal title in 
the name of Fritz von Opel. And he did mail it the next 
day, October 3rd. And the calendar will show that October 
2, 1931, fell on a Friday. So Hachenburg mailed his draft 
on October 3rd, on a Saturday; and the presumption would 
be that it was received in Wiesbaden Monday morning, 
October 5. He also said he would look up some tax prob¬ 
lems associated with this transfer. 
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“Incidentally, under the schedule of the escrow agree¬ 
ment, Wilhelm von Opel was to receive $3,700,000 if he 
put the stock to General Motors at this time, and I think 
it is not disputed that that sum equalled approximately 
half of the entire fortune of Wilhelm von Opel. 

566 I might interpolate: That is disputed. 

“It is our contention, of course, that the father 
and the son both understood it was not a gift of half of 
Wilhelm’s estate to the son, but merely that this was a 
way in which the family was going to get around the for¬ 
eign exchange regulations, by purporting, by feigning a 
transfer to the son, so that he would hold it immune to the 
foreign exchange regulations. 

“We will prove through the words of Fritz von Opel 
himself that he and his father were on exceeding bad 
terms at the time of this gift and, in fact, at all relevant 
times, the father and son were not at all friendly. 

“The significance of the days of the week is that al¬ 
though Hachenburg was one of the most distinguished 
lawyers of the German Bar, and said he would report on 
tax matters on Monday—and here my friend I think was 
in error; it was not Fritz von Opel on behalf of his father, 
but Wilhelm von Opel, who cabled the general counsel of 
General Motors, asking if he would be in New York, and 
saying that either the father or the son would come to 
New York, sailing the following Wednesday, to confer 
with him. 

“We contend that the agreement which bears the 

567 date October 5 was not signed on that date, but 
that, on the contrary, what happened was that 

Hachenburg’s letter was received on Monday. They knew 
that the Europa was sailing from Bremerhaven two days 
later, on October 7, and that it would be necessary for ei¬ 
ther Fritz or his father to leave for Bremerhaven the very 
next day, on the 6th, to get on the boat. 

“So they knew there just wasn’t time enough to look 
into these problems.” 
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Now, Mr. von Opel, for how many days did yon and 
your father discuss Dr. Max Hachenburg’s suggestions! 
A. We discussed it for several days. 

Q. I will ask you: On the date October 2nd, three days 
before the Hachenburg draft, Plaintiffs Exhibit 8 was re¬ 
ceived, you were given Plaintiffs Exhibit 9, which the 
Government has admitted was given to you on that date, 
on October 2nd; is that not a fact! A. Yes, it is. 

Mr. Burling: I object I did not object during the ex¬ 
amination in chief of Dr. Kronstein to the fact that lead¬ 
ing questions were used because of the complexity of the 
problems. I do not think even if this is an equity court 
that Mr. Gallagher should be allowed to lead— 

Mr. Gallagher (interposing): I will reframe the 
question. 

568 Mr. Burling: This is not a hostile witness. 

The Court: I agree with you on that 

Mr. Gallagher: I will reframe the question. 

By Mr. Gallagher: 

Q. It has been stipulated by the Government, Mr. von 
Opel, that Dr. Max Hachenburg gave you this draft, 
Plaintiffs Exhibit 9, on October 2nd, which they state is 
the Friday preceding the Monday on which Plaintiffs 5 
was purportedly executed. 

I will ask you: Did Dr. Hachenburg give you that letter! 
A. Yes; certainly. 

Q. That draft! A. Yes. 

Q. Now, I will ask you: Did you have any discussions 
with your father within the light of the suggestions con¬ 
tained in that draft! A. Yes; definitely. 

Q. Did you discuss—at what time did you discuss them! 
A. I came home in the evening of the 2nd. It is only about 
an hour or an hour and a half drive from Mannheim to 
Wiesbaden. So that same night I discussed it with my fa- 
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ther, also the next day and the following day, what is 
called in English, fundamental considerations forming 
the basis of Dr. Hachenburg’s final draft. 

569 Mr. Gallagher: I would like at this point if Your 
Honor would refresh your recollection as to 9 for 

a moment, and then I will commence with Mr. von Opel’s 
interrogation. Will you compare it with 8? 8 is the one 
received Monday, and which is stipulated by the Govern¬ 
ment. 9 is the one they themselves stipulated was given to 
Fritz three days before, and which has been testified to 
by the expert as containing the same information as in 
Plaintiffs Exhibit 7. 

You will note that Dr. Max Hachenburg in the second 
line states: I gave the memorandum to Fritz. 

The Court: Go ahead, Mr. Gallagher. 

By Mr. Gallagher: 

Q. So, if I understand you correctly, your father and 
you had at least two days and an evening in which to dis¬ 
cuss the suggestions of Dr. Hachenburg, which appeared 
later in a formal draft of a deed of gift; is that correct? 
A. Yes. 

Q. Now, to return, Mr. von Opel, where were you bom? 
A. In Ruesselsheim. 

Q. In what year? A. May 4, 1899. 

Q. Where is your present residence? A. St. Moritz, 
Switzerland. 

Q. When did you acquire that residence? A. I bought 
the house in 1933 and rebuilt it, and made St. Mo- 

570 ritz my permanent residence in 1934. 

Mr. Ingoldsby: A little louder, please. 

By Mr. Gallagher: 

Q. A little louder, Mr. von Opel. 
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When did yon give np yonr residence in Germany? A* 
In December, ’29, when I left for the United States. 

Q. Of what conntry are yon a citizen? A. Liechtenstein. 

Q. And when did yon become a Liechtensteinean citi¬ 
zen? A. In November, 1939. 

Mr. Gallagher: Now, Yonr Honor, I wish to offer a 
stipulation between the defendant and the plaintiff with 
respect to one, Dr. Joseph Henggler, who represented 
Mr. von Opel in obtaining Liechtenstein citizenship, and 
the stipulation states that if Dr. Henggler had been called 
as a witness, which we proposed to do in Europe, this is 
the testimony he would have given. 

Will yon identify that? 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 49 for identification.) 

Mr. Gallagher: This is Plaintiff’s Exhibit No. 49. Would 
yon look at that briefly, Yonr Honor? 

I now offer that, Yonr Honor. 

Mr. Burling: I think I stipulated that that wit- 
571 ness would so testify but I didn’t stipulate as to the 
admissibility. 

Mr. Gallagher: That is correct The Judge will see 
that, Mr. Burling, in the stipulation. 

Mr. Burling: However, I make no objection. 

The Court: All right 

(The document previously marked for identification 
Plaintiff’s Exhibit No. 49 was received in evidence.) 

Mr. Gallagher: I might state, Yonr Honor, it has been 
stipulated farther that he is a Liechtenstein citizen. 

By Mr. Gallagher: 


Q. Where was your domicile at the time you acquired 
or became a Liechtenstein citizen t A. In Switzerland. 
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Q. Did you ever file with the proper authorities in Ger¬ 
many any application to retain your German nationality! 
A. No, I did not. 

Q. When did you come to the United States for the last 
time! A. In the spring of 1940. 

Q. And would you state for what reasons you came to 
the United States at that time! A. I had several reasons. 
Q. A little louder, please. A. I had several 

572 reasons. 

One of the reasons was that in 1939 I had re¬ 
ceived a certain mobilization order, meaning that I had to 
report back to Germany for military service. I was at this 
time not a Liechtenstein citizen, and I was very much 
afraid that if the German armies would enter into Switzer¬ 
land that I might get caught and shot. 

This danger was especially great in the spring of 1940. 
At this time the so-called phony war was going on, and 
the Germans were sitting in front of the Maginot Line, 
and everybody would expect they would go through Bel¬ 
gium or Switzerland, around this line. 

Q. After you arrived in the United States in 1940, what 
work did you engage in! A. I came practically every 
year once or twice to the United States. In the summer of 
1939 I could not come. I had a compound leg fracture, so 
I was already a year late, and I was on the board of sev¬ 
eral American corporations, and I wanted to oversee this 
business. 

Q. When you speak of several American corporations, 
are you speaking of corporations owned, the stock which 
was owned by Uebersee! A. Yes, I do. 

Q. Did you limit your work to these corporations! A. 
No. I began some new enterprises. I established a small 
finance corporation. 

573 Q. What was the name of that! A. Westmin¬ 
ster Finance Corporation, and I also had an interest 

in a machine shop. 



Q. Would you state the name of that! A. It was called 
the Ergo Machine Works. 

Q. Will you state what product or products did the 
Ergo Machine Works make! A. At the time I acquired 
it, they produced molds for plastic manufacturing, and it 
had subcontracts for airplane manufacturers, especially 
for aeronautics. 

Q. Were those products ultimately for use in plane 
production! A. Yes, you can say that In the beginning, 
I think most of it went to England. 

Q. Were there any patents involved in the Ergo Ma¬ 
chine Works proposition! A. I gave them one of my 
patents. I at this time had designed a fastener. I had read 
in the newspapers that fasteners were a bottleneck. 

Q. What do you mean, a fastener! A. Small metal 
pieces where several sheets of metal, flaps, or cowling, 
are fastened together, and on every airplane they have 
several hundreds of them. 

Q. You designed that! A. Yes, and at this time only 
one fastener existed, the Toos fastener, invented by 
574 a Russian who came here in ’28, and, in my opinion, 
it was poorly designed and expensively designed, 
and I thought I did it somewhat better. 

Q. What was done with that fastener patent! A. I 
offered it to the Air Force, and it was taken on a shake- 
down test in Wright Field, and it was a 40-hour test, and 
it stood up as well as the other one, and it was so much 
lighter and less expensive, and they wanted me to go 
ahead with it and manufacture it 

Q. Do you know whether or not these fasteners were 
used in airplane production! A. The Air Force wanted 
Ergo to build some of them. In the meantime, I had been 
interned, and Ergo had been taken over by the Alien 
Property Custodian, and they refused to cooperate, and 
the fastener was then built by the millions by car manu¬ 
facturing and bus companies. 
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Q. What happened to the Ergo Machine Works that 
you are speaking about? Is that still active today? A. 
No; that was liquidated. 

Q. Who was it liquidated by? A. It was liquidated. I 
never could quite understand why it was liquidated be¬ 
cause at this time I was working on another process, a 
torch process, in cooperation with the War Production 
Board, and they even had given me A-l priority so I 
could build my research equipment, and the tests 

575 came out better than we thought, but in the mean¬ 
time the APC took over and sold the whole thing 

on the auction block, and that was done over the protests 
of the War Production Board representatives. 

Q. Now, do you know how much they got for it? A- I 
had invested, if I remember correctly, about a hundred 
and ten or a hundred and twenty thousand dollars in that, 
and they got about fifty thousand dollars out of it. 

Q. What was your estimate of its real worth? A. I 
would not have sold it for half a million because it was a 
patent matter pending, and we had running contracts, and 
we had just begun to make profits. 

. Q. Now, Mr. von Opel, you stated the fact you were 
interned. 

Do you remember approximately when you were in¬ 
terned? A. In February, ’42. 

Q. While you were in internment, did you continue your 
patent research? Did you go into it immediately? A. Not 
the first few months. 

Q. Was there any reason for failing to do that? A. 
Yes, because we were kept in quite miserable circum¬ 
stances. 

Q. Where were you kept? A. In Miami, in the so-called 
Professional Building. It was only small rooms and 60 or 
70 men in it, and it was rather unpleasant there. 

576 Q. When did you, or did you commence further 
patent research? A. I was then transferred to 

Canton, Texas, and there I had room for myself, and I 
could go to work again. 




Q. Did you remain in Texas thereafter or were you 
again transferred! A. Only for about half a year or, I 
think, about approximately a year. 

Q. Where were you transferred then! A. Then I was 
re-transferred to Miami. 

Q. While you were in Miami what work did you do 
while you were in internment! A. I worked with the 
Army Intelligence in Miami. 

Q. Who did you work with! A. I remember in par¬ 
ticular a Colonel Mettler. He was an Ordnance officer, and 
there was some work I was again interested in. 

Q. In this connection, did you have occasion to confer 
with scientists and others at the request of the Army! 
A. My work consisted of ? so to say, of several parts, 
partly covering new devices, partly they gave me a prob¬ 
lem and I worked on it, and in other instances they had 
solutions and they asked me to review some and give my 
opinion on it 

Q. Now, did you continue to remain in Miami or 
577 were you again transferred! A. The Army tried 
to keep me there, but the Immigration authorities 
wanted to send me back to Texas, but after investigation 
it was found it wasn’t quite safe there, and I wasn’t trans¬ 
ferred. 

Q. Why weren’t you safe there! A. It was a Nazi 
camp. 

Q. The Texas camp was a Nazi camp! A. Yes. 

Q. Where were you transferred! A. I was transferred 
to New Orleans. 

Q. What kind of camp was it in New Orleans! A. It 
was called, a so-called Jewish camp because most of it 
were German refugees. 

Q. After your release from internment, did you do any 
particular work for the Army! A. Yes, I did. 

Q. What was it! A. They asked my opinion on some 
matters concerning the German automobile industry, and 
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industrial rebuilding in general, and I wrote several mem¬ 
orandums for them. 

Q. Mr. von Opel, where were you educated? A. I went 
to school in Meintz, in high school, and as you call, as you 
say junior college, and then I went to technical hoch 
schnle, which means the Institute of Technology 

578 in Darmstadt 

Q. What degree? A. I was a graduate of me¬ 
chanical engineering. 

Q. What work was your family engaged in? A. My 
family, four branches of the family, originally four 
brothers, owned the Opel Automobile Company. 

Q. What was the Automobile Opel Works? A. It was 
lie biggest in Germany, if not the biggest concern in Eu¬ 
rope, and after I had goten in, the biggest bicycle plant 
in the world. 

Q. Were you ever connected with the Opel Works? A. 
Yes; definitely. 

. Q. For what period of time? A. It is hard to say be¬ 
cause we were living right in the factory grounds. The 
factory got larger and larger and built around the house 
of my father. 

Q. And the house was in the center of the plant proper? 
A. Yes, sir. 

Q. While you were in the Opel Works, what were your 
duties in the plant in general? A. While I was still in 
high school, my father asked me to go through the regular 
routine of work, up through the ranks, and I was an ap¬ 
prentice there, and kept busy with all kinds of machine 
tools, and learning the trade, and even before graduation, 
I was already connected with the factory. 

579 At first I had a position as foreman, and then 
superintendent, and later on as manager. I started 

in the factory plant, in the bicycle plant, and my father 
offered for me to go to the body division, but I could see 
at that time in the bicycle division, it was kind of neglected 
as part of the factory— 
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Mr. Burling (interposing): We cannot hear the witness, 
Toot Honor. 

Would you speak a little louderf 
Mr. Gallagher: Speak louder, please. 


By Mr. Gallagher 


Q. Now, do I understand you then, that the nature of 
your work took you into all branches of the factory? A. 
In the beginning I was mostly in the bicycle plant, busy 
with the bicycle plant, and at the time I took over we made 
300 a month, and after two years, it was 1,000, and after 
four years, 3,600; twelve times the former production; 

Q. Did you also work in the automobile part? A. Yes, 
sir. My father used me as a trouble shooter, so to say, in 
all kind of things, and later I was going to the truck 
division, and later on as designer of the big passenger 
cars, which was a special division. 

Q. Now, in addition to the work in the plant proper, did 
you do any work for Opel outride of the plant? A. Rac- 
ing. My family had always done it in Germany. It 
580 is different from here now nobody pays any atten¬ 
tion to any racing, but all through Europe the 
automobile sales are based upon racing research, and we 
had to go into that, and this kind of thing at this time. 

Q. Did you operate Opel cars in these races? A. Yes, 


Q. -The Opel name appearing on it? A. Yes; certainly. 

Q. In addition to the standard type car, did you develop 
or drive any other type of car? A. I designed the first 
eight cylinder in line. It was quite a success at the Berlin 
exhibition of 1928. 

Q. Did you have anything to do with rockets? A. Yes. 
I may say so. I started this whole development, more or 
less. I was the first one to build it into an automobile, and 
the first one to design and fiy a rocket airplane. 




398 


Q. Did yon drive a rocket car, too? A. Yes, and I also 
built the first jet engine, 

Q. The first jet engine? A. Yes. 

Q. Now, Mr. von Opel, directing yonr attention to the 
year 1928, what was the legal setup for the plant? Was it 
a partnership or was it a corporation? A. Up to 1928 
it was a partnership. In 1928 Adam Opel was in- 

581 corporated with 60,000,000 reichsmark capital. 

Q. Now, after it was incorporated, what position 
did yon then have with the plant? A. I was what is 
called— 

Mr. Burling (interposing): Before yon show it to the 
witness, will yon show it to ns? 

Mr. Gallagher: It is in German. 

Mr. Burling: I assume I know what yon are going to 
use it for, but I m^st object to it with the name von Opel 
struck out. 

Mr. Gallagher : I haven’t offered it I am going to ask 
the witness to identify it 

By Mr. Gallagher: 

Q. Will yon state what this document is, Mr. von Opel? 
A. Yes, sir; the so-called notarized copy of the registra¬ 
tion, the corporate registration of the State of Prussia, 
and it ref era to the Adam Opel Korporation in Wiesbaden. 

Q. Does it have any reference to yon in there? A.- Yes. 
It says: Vorstand, which means manager, and it states my 
name, and I was the only person, and I could sign for the 
enterprise solely. 

Q. What was meant by that title that yon mentioned 
in German, comparable to the United States? A. It is 
called vorstand, which means sole manager here. 

582 Mr. Burling: I move to strike out the testimony 
on the ground that a description of the document 
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By the Court 


Q. Tell me from your memory the position yon had and 
what it meant Ton remember what position yon held at 
that time! A. Yes. 

Q. Just tell ns. A. VorstandL I was vorstand for Adam 
Opel, A.G. 

My father at the time was chairman of the board of 
directors, and my unde also, bnt under German law no 
member of the board can be an officer of the corporation, 
and I was the sole officer. 


Q. What was your salary at this time! A. This is the 
year 1928 and *29, and I got 4J0QQ marks a month, and 
three-quarters of one per cent of the net earnings. 

At this time the corporation was making between twenty 
and thirty million reichsmark, and my total income was 
about two hundred to two hundred and fifty thousand 
marks. 

Q. At that time did you have a contract with 
583 the plant! A. Ye ( s, I had a yearly contract 
Q. A yearly contract! A. Yes. 

Q. Now, in *28, were negotiations commenced with Gen¬ 
eral motors to sell the Opel plant! A. Yes. 

Q. And did these negotiations result in a sale! A. Yes; 
after half a year. 


The Court: 1928! 

> Mr. Gallagher: No; this will be *29. That was the sale. 
They commenced in *28, and the sale was in *29—April of 
*29, it has been identified. 
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By Mr. Gallagher:- 

Q. Now, at the time of this sale did yon have any con¬ 
versations with your father! A. Yes; I had many con¬ 
versations concerning the sale. 

Q. What was the nature of those conversations! A. I 
was the only one of the entire family who was against 
the sale. 

Q. Can yon state the reason why yon were against it! 
A. Because it was my life business. I was educated for 
it, and I certainly didn’t want to lose it 

Q. What was the result of the conversations you had 
with your father! A. He at the time told me he 
584 would later on, if I so desired, he would set me up 
in business independently, but the trouble was, in 
this sales contract I was excluded from using my own name. 
That was part of it, so the Opel' name could not be used 
by the Opel family in any competitive enterprise with 
General Motors as for a period of ten years. 

Q. So, therefore, you were excluded from using your 
name to advertise products! A. Yes. 

- Q. Well, after General Motors had assumed ownership 
and control of this plant, what position did you occupy 
then! A. I still was manager, and then an American was 
appointed co-manager, and we were assigned jointly. 

Q. Was this a satisfactory status from your viewpoint! 
A. No. 

Q. Will you state why not! A. It was always a dash of 
opinions. 

Q. Do you remember any! A. The American manage¬ 
ment had entirely different viewpoints on all kinds of 
things, but to give you a .small example: At this time 
General Motors promoted Opel motors, and the very first 
thing they did was to scrap the eight cylinder in line be¬ 
cause they thought that the design, because of heat ex¬ 
pansion and so forth, was no good. . 
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Q. We have eight cylinder in line motors in many 
585 cars today? A. Yes, yon could say so. 

And they also changed the policies in regard to 
the bicycle dealers, and after three or four years, this 
whole business was entirely wrecked, and they had to give 
it up. 

Q. Did yon have any discussions with your father about 
these difficulties with the General Motors staff? A. Yes; 
certainly. He had the same difficulties. 

Q. What was the result of these discussions with your 
father? A. I told him that I would like to quit right away 
and start a shop of my own somewhere. 

Q. What was his reaction to that? A. He insisted that 
I should try to go on, and I would get my position back 
after a certain time, and it was just a matter of time of 
getting along with them, and I should go to America and 
study their methods, and if I still would find and detide 
that would not do, I would not like to go back in the 
corporation, he would then provide for me. 


Mr. Gallagher: Would you like to recess at this time, 
Your Honor, because we are now about to set sail for 
America. 

The Court: All right. 


(Thereupon at 12:30 o’clock pm, the luncheon recess 
was taken until 2 o’clock pan.) 


(The trial was resumed at 2 o’clock pm, at the 
expiration of the recess.) 
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Accordingly, Fritz ton Opel resumed the witness stand 
pursuant to the luncheon recess and testified further as 
follows: 

Direct Examination (Continued) 

By Mr. Gallagher: 

Q. I think when we left for the recess, that you had 
stated after further discussions with your father in 1929, 
you left for America. 

Let me ask you this: At that time were you married 
or single? A. I just had married in October, *29. 

Q. Where did you live with your bride at that time? 
A. I took an apartment in Wiesbaden. 

Q. And after you left for America, did you main t ain 
that apartment? A. No; I gave it up. 

Q. Did you maintain any home there? A. No. 

Q. Did you file any papers with respect to your depar¬ 
ture? A. Yes; certainly. 

587 Q. What was the nature of those papers? A. It 
is called abmeldung, meaning registration of depar¬ 
ture. 

Q. Does that state you are leaving the country, or what 
else? A. It says—you always have to register when you 
move from one place to the other in Germany, but abmel¬ 
dung means I was registered for leaving for a foreign 
country. 

Q. When you arrived in America, where did you live? 
A. I worked in different units of the Chevrolet Corpora¬ 
tion. First I worked in the foundry in Saginaw, then in 
the forging plant, in Detroit, and in Toledo, and also the 
motor plant in Flint, Michigan. 

Q. Did you maintain an apartment during your stay in 
America? A. No, I was living in hotels. 

Q. Living in hotels? A. Yes, sir. 

Q. How long were you in America in toto? A. For 
about a year. 



Q. After you left America, where did you go then? A. 
I went to Antwerp, Belgium. 

Q. While you were in Antwerp, did you have occasion 
to go further to your father’s home and havedis- 
588 cussions with him? A. Yes. I was working with 
the General Motors Export Division in Antwerp, 
and I was staying in Brascard, near Antwerp. I rented a 
house there for a year. •' 

Q. Where was your legal residence at that time? A. 
My legal residence was in Belguim. I had. quite some 
difficulty in getting it 

Q. You stated you had some discussions with your 
father during the period that you were living in Antwerp? 
A. Yes. 

Q. Directing your attention to the spring of 1931, and 
this is shortly after you had returned from America, did 
you have any discussions at that time with respect to 
your father’s statements to you in 1929. about staying with 
General Motors for a while and if it didn’t work out that 
he would set you up in business? 


Mr. Burling: I again request that counsel not lead the 
witness. After all, this is Mr. Gallagher’s witness. 

Mr. Gallagher: Strike the question. 

By Mr. Gallagher: 

Q. You stated you had discussions with your father 
during the spring of 1931? A. Yes, sir. 

Q. Will you state the nature of those discussions? A. 
It was along that same line, and I told him now another 
year has passed, and I really think it is getting 
589 time I get settled for myself. 

Q. As a result of those discussions was any ac¬ 
tion taken by you? A. Yes. 

Q. Will you state what that action was? A. At this time 
I wanted to start there an international patent exchange, 
swapping patents between Europe and America, and a 
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friend of mine was also interested in it, and I acquired an 
option on a corporation for this purpose. 

Q. Would you state the name of that corporation? A. 
It was Overseas Finance Corporation. 

Q. Now, did you have an agreement with or discussions 
with your father about procuring that option? A. Oh, yes, 
definitely because otherwise— 

Mr. Burling (interposing): May I inquire of counsel: 
Is Overseas Finance Corporation the same thing as 
Uebersee Finanz Korporation? 

Mr. Gallagher: Yes, it is. 

Mr. Burling: They are identical? 

Mr. Gallagher: Identical. 

Bead the question. 

(The last question and answer were read by the court 
reporter.) 

A. (Continued) Otherwise, I would not have been able— 
I didn’t have money of my own and I would not have 
590 been able to acquire the corporation. 

By Mr. Gallagher: 

Q. State what the nature of the discussion with your 
father was about that option. A. Yes. He told me, he said 
he was willing to give me a loan of about three and a half 
million Swiss francs. 

At this time there was no foreign currency control in 
Germany, and he was free to dispose of money he had in 
Switzerland. 

Q. Now, did he make those funds available to you in 
the spring of ’31? A. No. I had an option running for 
about a year until, I think, it was from April until Decem¬ 
ber, and I didn’t intend to return to Switzerland, to go to 
Switzerland definitely before the end of the year, so I just 
waited before I exercised the option. 

Q. Did he participate in the option in any wise, by way 
of guarantee or otherwise? A. Yes; that is what I just 
have told. He promised me to put at my disposal some 
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money necessary to fulfill my obligation to finance this 
corporation. 

Q. Now, directing your attention to the summer of 1931 
—strike that. 

Was there any action taken immediately at that time 
with respect to going forward with exercising this 

591 option? A. No, but all of a sudden the foreign funds 
control came in, and he had to report to the German 

authorities, and he was also told to file application, that 
he could not dispose of the funds we had promised. 

Q. I show you a letter of September 9, 1931, identified 
as Defendants Exhibit No. 1, a letter to the Eevenue Office 
in Wiesbaden, from your father, together with an exhibit 
identified as Defendant’s Exhibit 2, an enclosure attached 
to Defendant’s Exhibit No. 1, and ask you if that is the 
application that your father filed with the Foreign Cur¬ 
rency Control authorities with respect to the Swiss francs? 
A. That seems to be the translation of it 
Q. That seems to be the translation of it A. Yes. That 
is the translation of this application. 

Mr. Gallagher: Have you seen this, Your Honor? 
The Court: I do not think I have. 

By Mr. Gallagher: 

Q. Now, during that period of August, 1931, and Sep¬ 
tember, 1931, you were still living in Antwerp; is that 
correct? A. Yes, sir. 

Q. Did you have any further discussions with respect 
to the general economic situation in Europe at that time 
and foreign currency legislation? A. Yes; with many 
people. The situation got worse and worse, and 

592 1 finally decided to go to Ruesselsheim to see my 
father about it. 

Q. Did you go to Ruesselsheim to see him? A. Yes. 

Q. Did you have any discussion there with him? A. 
Quite a long discussion. 


Q. What was the substance of that discussion? A. I 
just went over all these former discussions again, and I 
gave him all my reasons why I didn't want to stay with 
General Motors, and why he should look after me now. 
Especially I was afraid that we would not get to transfer 
all these Swiss francs to me permitted. 

Q. You are referring to Defendant's Exhibit No. 1? A. 
Yes. 

Mr. Gallagher: Will you mark these? 

(Two documents were accordingly marked as Plaintiff's 
Exhibits Nos. 50 and 51, for identification.) 

By Mr. Gallagher: 

Q. I show you now a cablegram, dated September 16, 
1931, stamped September 17, 1931, addressed to John 
Thomas Smith, vice president, General Motors, and I will 
ask you if you sent that cable, which bears the signature, 
Fritz von Opel, Geconanver, Antwerp? A. That was the 
cable address of General Motors, Antwerp. I sent 
593 it from there. 

Q. Was this sent as the result of a discussion 
with your father? A. Yes. 

Q. I now show you Plaintiff's Exhibit 51, a cable dated 
September 21,1931, addressed to Fritz von Opel, Geconan¬ 
ver, Antwerp, and signed by John Thomas Smith, and 
ask you if you received that cable? A. Yes; that was his 
reply. 

Q. This was the reply to Plaintiff's Exhibit 50? Al. 
Yes. 

Mr. Gallagher: I now offer these in evidence. 

(The documents previously marked for identification 
Plaintiff's Exhibits 50 and 51 were received in evidence.) 





By Mr. (Gallagher 


Q. Did you have any further discussion with your father 
now after the forwarding and receipt of these answers 
from John Thomas Smith? A. I went to Buesselsheim or 
Wiesbaden at the end of September and looked into this 
so-called escrow agreement 


Mr. Gallagher: Let me have number 6, Plaintiff’s No. 6. 
By Mr. Gallagher: 


Q. You are referring to Plaintiff’s Exhibit No. 6, 
594 which has previously been introduced (handing a 
document to the witness)? A. No; that is not it 


Mr. Gallagher: Strike that I am sorry. 

By the Court: 

Q. I want to take you back a minute. Where was this 
Overseas Finance Company, Limited. Where was that 
organized? A. It was organized—it was a Swiss corpora¬ 
tion. 

Q. A Swiss corporation? A. Yes; in.Zurich, Switzer¬ 
land. 

Q. When did it come into existence? A. It was founded 
in 1922. 

Q. And what was the purpose of that company? A. 
They were doing financial transactions in general It be¬ 
longed to a friend of mine and it had become dormant, 
and they wanted to use it for other purposes. 

Q. Financial transactions where? A. I could not tell 
you. I didn’t own the corporation at the time. 

Q. I thought you said financial transactions? A. Yes; 
financial transaction, but I don’t know the details of those 
financial transactions. 




Q. But the home of the corporation was in Zurich, 
Switzerland? A. Yes; it was a Swiss corporation. 

595 Mr. Gallagher: It has been stipulated that the cor¬ 

poration is Swiss, Your Honor. 

The Court: Now, I understand from Mr. Burling’s ques¬ 
tion, that you came to the point where they became merged, 
merged in the plaintiff’s corporation? 

Mr. Gallagher: No, that is not quite so. The option was 
never exercised. 

The Court: I understood him to ask you the question if 
this Overseas was the same as the plaintiff. 

Mr. Gallagher: It is. 

The Court: Are you going to bring that out later and in 
what respect? 

Mr. Gallagher: Yes, Your Honor. 

The Court: All right. 

Mr. Gallagher: I might explain that Mr. Ingoldsby sug¬ 
gested, and I think it might be proper to explain to Your 
Honor that this option agreement, giving the parties the 
right to sell, or buy Overseas, was never exercised because 
in our proof, subsequently, we will show the father never 
did obtain a license with respect to the Swiss francs, and 
therefore the option was ended. 

The Court: All right. I was not following it. I have it 
now. 


By Mr. Gallagher: 

Q. Now, I believe you stated that on arriving in 
596 Ruesselsheim or Wiesbaden the end of September or 
the beginning of October, you became aware of the 
escrow agreement; is that correct? A. Yes. If I remember 
correctly, I told you my father a day or two previously had 
sent me a copy. 

Q. And that is Plaintiff’s Exhibit 3, a translation of it, or 
is that the English? A. No, it was—it seems to be a copy 
of the original. 



Q. Now, after discussing this escrow agreement,* as you 
have stated, with your father, what action did you next 
take? A. I read the foreign currency regulations, and I 
found out, at least as far as a non-lawyer could say, that it 
was permissible for him to make me a gift of these Opel 
shares, and that is what I asked him to do, and* I gave my 
reasons for it. 

Q. Would you state again the reasons, Mr. Opel? A. 
First I told him that the entire family of my seven sisters 
and cousins were taken care of, and that I was the only 
one who had not a penny to his name, and I had given up 
my contract, which had paid me a quarter of a million 
marks a year, and I said I would not like to return to Ger¬ 
many, and that this, apparently, was the last chance' for 
him to set me up outside of Germany, and I also told him 
that, after all, this contract would not mean very 
597 much, as if it was exercised by General Motors, he 
would get reichsmarks and he had plenty of reichs¬ 
marks, and he would have to keep them inside of Germany, 
whereas for me, as I was called devisen auslander, I could 
get that in dollars and stay in America or Switzerland— 
anyhow, outside of Germany. 

Q. How many reichsmarks did your father have in Ger¬ 
many at the time? What was his wealth at that time, for¬ 
getting about the option? A. Yes. I think he declared 
property in Germany, and you have to declare your prop¬ 
erty in Germany every second year, and at this time I think 
it was around twenty-one or twenty-two million reichs¬ 
marks. 

Q. That was the tax assessment value? A. That was 
only so to say taxable value, and the real value was con¬ 
siderably higher. 

Q. What would you say the figure approximately would 
be? A. It depends on the amount of real estate. I would 
say at least twenty-five million, if not more. 

Q. In the course of this discussion with your father about 
the escrow agreement, and the situation that you have just 
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pointed out, was any reference made at that time about the 
Swiss franc situation and his application? A. Yes. That is 
what I told him. 

I said to him: If you had given me the Swiss francs 

598 outright in April, I would not be here. They would 
be mine, but now this regulation came in between, 

and the only thing you promised me was a loan, and even 
if we get permission, I would have to return that money 
after a year or two, and it would be no good to me any¬ 
how. 

Q. Now, as a result of those discussions with your father, 
what steps did you take? A. He told me, he said if I would 
prove to him by a competent lawyer that this gift was legal, 
he would make it to me, and a number of provisions. 

Q. Did he make any suggestion as to whom you should 
see? A. Yes. Our family lawyer at the time was Dr. 
Hachenburg, and he even insisted that I should pay for this 
visit to Hachenburg. 

Q. He even insisted what? A. That I should pay for the 
visit to Hachenburg; I should pay the lawyer’s bill. 

Q. Pursuant to this discussion, did you see Dr. Hachen¬ 
burg? A. Yes; I went there on the afternoon of October 
2nd. 

Q. And as you previously testified, it was on that occasion 
that he gave you this document, which has been offered in 
evidence as Plaintiffs Exhibit 9, entitled Fundamen- 

599 tal Considerations; is that not true? A. Yes; he 
dictated that at the end of our discussion in the after¬ 
noon. 

Q. How long did you have a discussion with him? Do 
you have any recollection at all? A. It was a quite lengthy 
discussion because we went into all the different angles, 
and we discussed, as you say, the impositions my father 
wanted made in the contract, and he was mostly concerned 
getting me on an even basis with my sister, and he said: 
If I make you this gift, you will have an income of three or 
four hundred thousand dollars a year, which is much more 


than your sister, and if you get fifty or sixty thousand for 
this, that was about the salary I had in the factory, and the 
rest I should, he said, account for with my sister. 

Q. By account, what do you mean by that, Mr. von Opel? 
A. It should be added to the capital, and in case of my 
parents death, it should be considered as given to me, not 
only the capital but also the 80 per cent, not used by me. 

Q. That is the example that Dr. Kronstein gave His Honor 
here in court? A. Yes. 

Q. As a result of this conversation with Dr. Hachenburg, 
you returned, if I understand you correctly, from Mann¬ 
heim to your father’s home with this Exhibit 9 in your 
possession? A. Yes, I did. 

600 And as you previously testified, you then discussed 
this outline and the suggestion of Dr. Hachenburg? 
A. Yes, and he told me immediately that the outline was 
too long, and he said he didn’t like this complicated lawyer’s 
language, and it should be simplified. 

Q. Did your father make any statement at that time 
with respect to any of the provisions referred to in this 
outline which Dr. Hachenburg had given you? A. Yes. I 
think there was mention made of a holding corporation, 
and he didn’t 1ike this word holding corporation for some 
reason of his, and he wanted that stricken out. 

Q. Do you recollect any reason he stated at the time? A. 
I think holding corporations under German viewpoint of 
tax declaration were was unpopular in Germany as at the 
time in the beginning of the New Deal 

Q. After having had discussion with your father, can you 
state what action was thereafter taken? A. This letter of 
October 3rd arrived. 

Q. You mean by that, Plaintiff’s Exhibit 7, which has 
heretofore been introduced? A. Yes, and the only para¬ 
graph my father was interested in, that Dr. Hachenburg 
stated it was a legal transaction. 

Q. What was then done, and we are talking about October 
5, 1931, Mr. von Opel. What action was taken by you 
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601 or your father or mother or all of you? A. My 
father gave the two documents, the letter of Hachen- 

burg, and this what you call, fundamental considerations, 
to Dr. Wronker-Flatow, and he told him to cut out the whole 
provision and shorten it somewhat, and put it in a little 
bit more easily understandable language, and he said it 
should not have more than a page or a page and a half, and 
he should not spend too much time on it, the details are not 
so important 

Mr. Gallagher: Let me have Plaintiff’s Exhibit No. 5. 

By Mr. Gallagher: 

Q. Did Dr. Wronker-Flatow prepare a gift agreement 
thereafter? A. Yes; the same day. 

Q. The same day? A. Yes. 

Q. When during that day? Do you recollect? 

Mr. Burling: Will you fix what date this is? 

Mr. Gallagher: This is October 5,1931. 

By Mr. Gallagher: 

# 

Q. Was it in the morning or in the afternoon? What is 
your recollection on that? A. There was one mistake made 
this morning. I think this mail, the letter of Dr. Hachen- 
burg, wasn’t addressed to Wiesbaden, but to the office in 
Buesselsheim and received there in the morning. 

602 Q. In the morning of October 5th? A. Yes. 

Q. Will you state when Dr. Wronker-Flatow pre¬ 
pared this gift agreement, which is in evidence as Plaintiff’s 
Exhibit 5? A. That was prepared on October 5th. 

Q. Will you state whether or not that document was signed 
on that day? A. That is, of course, an English transla¬ 
tion. It is not the original. 

Q. Yes; we have substituted that A. My father signed 
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it first, and I signed it second in his office in Ruesselsheim at 
the factory. 

Q. And yon note thereon that your mother’s signature 
appeared there? A. Yes. 

Q. I, the wife, Marta von Opel, agree to the above agree¬ 
ment, and signed by her? A. Yes; she signed it in the 
afternoon, after our return home to Wiesbaden. 

Mr. Gallagher: Let me have Plai n tiff’s 4. 

By Mr. Gallagher: 

Q. After the signing of this agreement on October 5,1931, 
did you have any further discussions with your father 
603 or mother or Dr. Wronker-Flatow? A. Before we 
went home; certainly, yes. 

Q. And. now,— A. (Interposing) I spoke to my father 
too about the necessary secrecy. I was afraid at the time 
that the Government would put in some retroactive legis¬ 
lation making this gift impossible retroactively, and I 
asked of him not to speak to anyone about it, so that it 
would not become known. 

Q. When you speak of retroactive legislation, just what 
do you mean by that, Mr. von Opel? A. Legislation which 
here you call, I think, ex post facto. That means it doesn’t 
work from the. day the legislation is published, but retro¬ 
actively, covering a period back. 

Q. Do I understand you correctly, that you mean you 
feared if this gift became known, that the foreign currency 
authorities would issue some regulation as soon as they 
knew it and make it effective to a date in the past? A. Yes. 
I thought, of course, they would not do that for many 
years, but I thought for a short period back they may do 
that, and that is the reason I asked my father especially 
not to report the gift tax, but to wait until the last day 
possible. 

Under the German laws there is a three months period 
within which the gift tax has to be paid, and I asked that 
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my father wait until the last day with payment for the re¬ 
ports. 

604 Q. Did you ever later hear or at that time were 
you aware of any legislation which was retroactively 

adopted and enforced in Germany? A. I think the most 
spectacular case was the case of Van der Lubbe, a Dutchman, 
who alleged fired the Beichstag, and I know some outstand¬ 
ing Americans went to Germany to protest against the pro¬ 
cedure. 

Q. Getting back to the signing of the gift agreement, 
Plaintiff’s 5, in the afternoon or early evening of October 
5, 1931, what was the nature of your discussions, if any, 
thereafter, and I will now show you Plaintiff’s Exhibit 4. 

I also hand you 4-A in evidence, which appears to be a 
certification by the United States counsel with respect to 
Plaintiff’s 4, which is the power of attorney to cover this. 

Now, will you continue, Mr. von Opel, and state what 
the discussions were after the signing of the gift agree¬ 
ment? A. Yes. The discussion concerns the escrow agree¬ 
ment itself, I explained to my father that it was ridiculous 
not to immediately contact General Motors and put the 
gold clause into this contract, and there was no safety clause 
in the contract. It read it was based on reichsmarks, and 
at this time it was apparent that the reichsmark might be 
inflated, and that is the reason that I suggested to immedi¬ 
ately contact Smith, and upon second consideration, I 
thought it might be better that instead of me wiring 

605 Smith, because I know he was coming to Europe 
anyhow, I thought it would nail him down at that 

time if we would say that myself or my father was coming, 
and that was the reason that my father’s name appears in 
th e - 

Q. (Interposing) Just a minute, please. 

Now, the cablegram you just spoke about was to John 
Thomas Smith of General Motors, signed by your father, 
and sent on the 5th of October, 1931; is that correct? A. 
Yes, sir. 
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Q. And I will show you now Plaintiffs 52 for identifica¬ 
tion and ask you if that is the document? A. Yes; that is 
it 

Q. Did you receive an answer to that? A. Yes. 

Q. I now show you Plaintiffs Exhibit No. 53, purport¬ 
ing to be a cablegram, dated October 5, *31, and addressed 
to Wilhelm von Opel by John Thomas Smith, and ask you 
if that is the answer received. A. Yes. 

Mr. Gallagher: I offer them in evidence. 

Mr. Burling: Are these documents that have been 
obtained from the defendant and by arrangement with 
them? 

Mr. Gallagher: Yes. 

Mr. Burling: I have no objection. 

606 (The documents referred to were marked and re¬ 
ceived in evidence as Plaintiffs Exhibit Nos. 52 and 
53.) 

By Mr. Gallagher: 

Q. Will you tell me the nature of the wire or cable, Plain¬ 
tiffs Exhibit 52? Is that a night letter or a straight wire? 
What would you term that? A. That is apparently a 
straight wire. 

Q. Was there any particular reason for sending a straight 
wire? A. Oh, yes, because I knew from the former ex¬ 
change of cables that Mr. Smith was about to sail for 
Europe on October 15th, in the middle of October, and I 
tried to intercept him in New York before he sailed* 

Q. After you received the answer from Mr. Smith—what 
date was that that you received that? Do you recollect? 
Was that the 5th or 6th? A. It was, I think, it came in 
October 6th. 

Q. October 6th? A. Yes. 

Q. And after you received the cablegram from Mr. Smith, 
what did you next do? A. We already the day before, on 
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October 5th, Dr. Wronker-Flatow had suggested a power of 
attorney, which I should take along should I go to 

607 America, and this power was signed in Frankfort in 
the American General Counsel's office by my father 

on October 6th. 

Q. And Plaintiffs Exhibit No. 4 and 4-A, which have been 
heretofore offered, are the documents you refer to? A. 
They seem to be copies. 

Mr. Gallagher: Your Honor, we have a whole series of 
some ten or twelve exhibits, if you will give us an oppor¬ 
tunity for a minute or two, and we will have the clerk mark 
them, and we want them to interrogate the witness. 

The Court: All right. 

By Mr. Gallagher: 

Q. Now, did you have any discussions with respect to 
reasons for procuring a power of attorney, which is Plain¬ 
tiffs Exhibit 4? A. Oh, yes; definitely: 

Dr. Wronker-Flatow, before he became counsel of General 
Motors, was counsel of duPont, of Kodak, and other Amer¬ 
ican corporations in Germany, and he had quite a lot of 
international experience, and he told me, he said, I should 
not depend too much upon a German gift contract in Amer¬ 
ica, but should take a power of attorney along to accomplish 
my purpose a little speedier, and in my opinion speed and 
secrecy is the two principles we had to attend to. 

Mr. Gallagher: Now, these documents which are going 
to be submitted, and which will be identified and then 

608 offered, have already been answered by the notice to 
admit of both parties. 

By Mr. Gallagher: 

Q. Now, those were the reasons you stated why the power 
of attorney was procured? A. He also advised us to have 


sent our signature card there, too, to the National City 
Bank so our signatures would be available at the National 
City Bank. 

Q. And was that done? A. Yes; it was also done. - 

Q. Did you leave thereafter for America? A. Yes; im¬ 
mediately after. 

Q. On what date? A. I don’t remember whether I 
boarded the boat in Bremen or in Cherbourg. One can gain 
about one and a half days in boarding it in Cherbourg be¬ 
cause the steamer goes from Bremen to Southampton, and 
from Southampton to Cherbourg, and from Frankfort, 
where we were living, is about an even distance. 

Q. Did you take any documents with you when you left 
for America? A. I took the gift deed, yes. I took the power 
of attorney, and the signature card was sent by mail. 

Q. While you were on the boat on your way to America, 
did you have occasion to send any cablegram to 
609 America? A. Yes. From the steamer I sent a cable¬ 
gram to the trustee of the escrow agreement, to the 
National City Bank. 

Q. I now show you Plaintiff’s Exhibit 54 for identifi¬ 
cation, a cablegram to the National City Bank in New York, 
dated October 13,1931, signed Fritz von Opel, and ask you 
if that is the cablegram which you sent? A. It is a radio¬ 
gram sent from the steamer, not a cablegram. 

Q. That was sent by you? A. Yes. 

Mr. Gallagher: I now offer this Plaintiff’s 54 in evi¬ 
dence. 

Mr. Burling: There is a mix-up, Your Honor. There are 
two Plaintiff’s 54. 

Mr. Baum: There are books which were 54 to 57. 

Mr. Gallagher: I am sorry. Change this to Plaintiff’s 
58. 

By Mr. Gallagher: 

Q. You have been speaking about what is now identified 
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as Plaintiff’s Exhibit 58; is that correct, Mr. von Opel! A. 
Yes, sir. 

Mr. Gallagher: I now offer 58 in evidence, a cable to the 
National City Bank. 

Yon will have to change all those numbers, Mr. 

610 Clerk. 

The Deputy Clerk: Why can’t you call them “A”! 

Mr. Gallagher: We want to keep the same order of num¬ 
bers as long as possible. 

The Court: Take your time and correct them. 

Mr. Ingoldsby: Inasmuch as a couple of numbers were 
omitted, it necessitates changing the numbers of all these. 

What is the last exhibit you now have? 

The Deputy Clerk: 82. 

Mr. Ingoldsby: Oh, no, no. 

Mr. Gallagher: 58 is the last 

Mr. Ingoldsby: Should not the next number be 59? In 
other words, as I understand it, the books and records, 
which were the last documents identified, were Plaintiff’s 
exhibits before the papers which have been shown to Mr. 
von Opel. 

The last number was what—57 ? 

The one just handed to the clerk should be 58, and this 
should be 59 and run chronologically from there on. 

Mr. Gallagher: That is correct. 

Mr. Ingoldsby: Would you mind changing the number on 
this, for example, 55 should be 59, and so on through the 
list. Do you understand that? 

The Deputy Clerk: I took it from your last exhibit num¬ 
ber, which was 50, and I handed you back 50, 51, 52, 53, and 
so on in rotation. 

Mr. Gallagher: You have to renumber these be- 

611 cause we have already got Plaintiff’s 54, 55, 56, and 
57. We are keeping the same numbers as in the depo¬ 
sition. 

The Court: Suppose you take five minutes to straighten 
it out. I will take a recess. 
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(Thereupon a short recess was had, during which Mr. 
Gallagher asked that the following statement be shown in 
the record): 

Mr. Gallagher: The cablegram referred to of October 
13,1931, to the National City Bank, from von Opel, identi¬ 
fied as 57 and 58, has been offered in evidence as Plaintiff’s 
54, on correction by the clerk. 

(At the conclusion of the recess, the following oc¬ 
curred) : 

612 Mr. Gallagher: Your Honor, I wish to take the 
burden off of the clerk, where the mistake came from 
our error in originally having the books and records iden¬ 
tified. 

The Court: All right 

The Deputy Clerk: Thank you, Mr. Gallagher. 

Mr. Burling: Your Honor, Mr. Gallagher is very courte¬ 
ous in taking the burden off of the clerk. May I ask him 
also to take the burden off of us? We are now confused as 
to what exhibit is what. But rather than take up the time, 
now to straighten it out, may I suggest, Your Honor, that 
the plaintiff furnish us with a table of exhibits, the way they 
are now numbered? 

Mr. Gallagher: We will be glad to do so. 

I might say, Your Honor, that last document is now in 
evidence as Plaintiff’s Exhibit 54. 

(The document referred to was marked and received in 
evidence as Plaintiff’s Exhibit No. 54.) 

By Mr. Gallagher: 

Q. That cablegram, Plaintiff’s Exhibit 54, Mr. von Opel, 
requests that you have a conference on a confidential matter; 
that you are arriving on the following afternoon, the 14th of 
October. 
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When you arrived in New York, what did you do ? A. I 
went immediately to the National City Bank to find out 
the name of the officer who was in charge of this 

613 escrow agreement. 

Q. Did you find out who he was? A. Yes, I tried 
to find out, and found it out 

Q. What was his name? A. His name was vice president 
Pratt, of the National City Bank. 

Q. And did you have a conversation with him? A. Yes. 

Q. And what was the nature of that conversation? A. I 
asked him whether it would be possible for the trustee to 
accept me as a new party to the contract. 

Q. Did you discuss with him the power of attorney, you 
state, which has previously been offered in evidence? A. 
No; I asked him first whether he would accept me as a 
new party. I told him about the deed of gift, and he asked 
me if it was an instrument made in America. And I said 
no, it was a German deed of gift. And he told me it would 
be rather complicated, that not only his lawyers but some 
German expert would have to go into the matter to find 
out the extent of this gift agreement. 

I asked him how long that would take, and he said a 
number of days or weeks. So I immediately said, “I have 
taken a power of attorney along.” I said I had expected 
it, and was so advised by counsel. And I showed him the 
power of attorney. 

614 Q. Did he state to you what action you should take, 
or what action did you take after the conversation? 

A. After this conversation, either the same day or one of 
the next days, I filed this power of attorney with the 
National City Bank. But the next day I went to General 
Motors and used this power there. 

Q. Whom did you see at General Motors? A. I saw 
General Counsel John Thomas Smith. 

Q. And you had a discussion with him, did you? A. Yes. 

Q. What was the nature of that discussion? A. The first 
discussion was whether General Motors would be willing to 
put a gold clause into this agreement, meaning to estab- 
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lish a relation between the reichsmark and the dollar, or 
gold. 

Q. And did Mr. Smith give you any information at that 
time? A. Not immediately. He thought it over, I think, 
a day or so, and then the corporation refused. And I termi¬ 
nated the conference. 

Q. I now show you Plaintiff’s Exhibit 6 in evidence, a 
letter dated October 17,1931, addressed to General Motors 
and signed Wilhelm von Opel, per Fritz von Opel, attorney 
in fact, and ask if that is the termination letter. A. Yes, 
sir. It is a copy. 

615 Q. Well, it is the same thing in here, Mr. von Opel 
I note that in that termination letter, Mr. von Opel, 
it calls for six separate payments. Was there any reason 
for that? A. Oh, yes. I saw that the reichsmark exchange 
rate in New York might be rather unstable, and I didn’t 
want to get the rate of exchange based upon any law day. 
So I asked the corporation to base it upon the average of 
six days. 

Mr. Gallagher: I now offer in evidence Plaintiff’s Ex¬ 
hibit 55, Your Honor, a letter of October 17,1931, addressed 
to the National City Bank by John Thomas Smith, with re¬ 
spect to this matter. 

(The document referred to was marked and received in 
evidence as Plaintiff’s Exhibit No. 55.) 

By Mr. Gallagher: 

Q. I show you Plaintiff’s Exhibit 56 for identification, 
Mr. von Opel, a letter dated October 19, 1931, to the 
National City Bank, and signed Fritz von Opel. A. Yes. 

Q. Will you state whether or not that letter was signed 
by you? A. Yes, sir. 

Q. And did you address that to the bank? A. Yes, sir, 
I did. 
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616 Q. Is that with reference to this same matter! A. 
Yes, sir. 

Mr. Gallagher: I now offer this letter in evidence, Your 
Honor. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiff’s Exhibit No. 56.) 

By Mr. Gallagher: 

Q. In your conversations with Mr. Smith, did he aid 
you at all with respect to any introduction to the bank 
officials! A. Yes, I think a few days later he gave me a 
kind of introductory letter to the bank. 

Q. I show you a letter of October 19, 1931, addressed 
to Mr. E. F. Regan, assistant vice president. National City 
Bank, and ask you if this is the letter you refer to. A. 
Yes. 

Q. It is identified as Plaintiff’s Exhibit 57. A. Yes; it 
was given to me two days after I terminated the contract. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 57. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiff’s Exhibit No. 57.) 

By Mr. Gallagher: 

Q. I now show you a letter, Plaintiff’s Exhibit 58, Mr. 
von Opel, a letter of October 20, 1931, addressed to 

617 General Motors, by Wilhelm von Opel, by Fritz von 
Opel, attorney in fact, and ask you if you sent that 

letter to General Motors. A. Yes, I did. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 58, Your 
Honor. 


(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 58.) 

Mr, Gallagher: I now offer Plaintiffs Exhibit 59, Your 
Honor, a letter of October 20, 1931, addressed to the Gen¬ 
eral Motors Corporation, attention Mr. John Thomas 
Smith, signed by G. J. Kenny, assistant trust officer of the 
National City Bank. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 59.) 

By Mr. Gallagher: 

Q. I will now show you, Mr. von Opel, Plaintiffs Exhibit 
60 for identification, a letter of October 20, 1931, sent to 
General Motors by Fritz von Opel. Did you send that 
letter* A. Yes, sir. I did. 

Mr. Gallagher: I will offer Plaintiffs Exhibit 60, Your 
Honor. 

. j * 

(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 60.) 

618 By Mr. Gallagher: 

Q. And I now show you Plaintiffs Exhibit 61, Mr. 
von Opel, a letter of October 20,1931, addressed to General 
Motors, signed by Wilhelm von Opel, by Fritz von Opel, 
attorney in fact, and I will ask you if you addressed that 
letter to General Motors. A. Yes; it all concerns the 
matter of the last three letters, the purchase of General 
Motors stock. 


Mr. Gallagher: I now offer Plaintiff's Exhibit 61, Your 
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(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 61.) 

Mr. Gallagher: I also offer Plaintiffs Exhibit 62, a letter 
to Wilhelm von Opel, in care of John Thomas Smith, dated 
October 20,1931, from J. P. Morgan & Company. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 62.) 

By Mr. Gallagher: 

Q. I show you a letter, Plaintiffs Exhibit 63, Mr. von 
Opel, dated October 20,1931, addressed to General Motors, 
signed Wilhelm von Opel, by Fritz von Opel, attorney in 
fact. Did you send that letter to General Motors? A. 
Yes: I think it must be identical with one of the first 
letters. 

619 Q. It is? I am sorry. 

Mr. Gallagher: No. 63, Your Honor—I will offer 
it 


(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 63.) 

By Mr. Gallagher: 

Q. I now show you Plaintiffs Exhibit 64 for identifi¬ 
cation, a letter dated October 22, 1931, signed by John 
Thomas Smith, addressed to Dr. Fritz von Opel, Plaza 
Hotel, New York. Did you receive that letter? A. Yes, I 
received it 

Mr. Gallagher: I now offer Plaintiffs Exhibit 64, Your 
Honor. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiffs Exhibit No. 64.) 



By Mr. Gallagher: 

Q. I now show yon a letter of October 23,1931, addressed 
to John Thomas Smith, by Fritz von Opel, and ask you if 
you sent that letter, Plaintiffs Exhibit 65 for identification. 
A. Yes. 


Mr. Gallagher: I now offer Plaintiff’s Exhibit 65, Your 
Honor. 


(Document referred to was marked and received in evi 
dence as Plaintiff’s Exhibit No. 65.) 


620 By Mr. Gallagher 


Q. Now, during this period of time, Mr. von Opel, 
from October 17,1931, until October 23,1931, you were act¬ 
ing, as I understand it, under the power of attorney which 
had been given to you by your father and which is in evi¬ 
dence as Plaintiff’s Exhibit 4, is that correct? A. Yes, sir. 

Q. I will now show you Plaintiff’s Exhibit 47, which is in 
evidence, a letter addressed to Fritz von Opel, dated 
September 22, 1933, signed by Assistant Vice President, 
admitted by the parties to this action to have been sent and 
received, and quoting therein a cable received from the 
Deutsche Bank & Disconto Gesellschaft in Frankfurt, on 
October 24,1931, and ask you whether or not that power of 
attorney was received and whether or not you acted pur¬ 
suant to it. A. Yes, sir. 


Mr. Gallagher: Plaintiff’s Exhibit 47, which is 
dence, I believe, and I will offer it if it is not 


(Document previously marked for identification Plain¬ 
tiff’s Exhibit No. 47 was received in evidence.) 
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By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibit 66 for identifica¬ 
tion, a letter dated October 28, 1931, addressed to the 
National City Bank, attention Mr. Regan, signed Wilhelm 
von Opel by Fritz von Opel, attorney in fact, and ask 

621 you whether or not you sent this letter. A. Yes. 
It was sent, and it is a new power of attorney. 

Q. I see. What was the substance of that letter? What 
was the purpose of it, Mr. von Opel? A. Under the escrow 
agreement, General Motors had to make payment within 
four weeks; and to simplify matters they wanted to pay to 
my father’s account there. And I, as his attorney, in¬ 
structed them to do it. 

Q. And what does this letter do thereafter? A. May I 
see it again? 

Q. Does that letter constitute a transfer from your 
father’s account to your account? A. Oh, yes. This is the 
second operation. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 66, Your 
Honor. 

(Document referred to was marked and received in evi¬ 
dence as Plaintiff’s Exhibit No. 66.) 

By Mr. Gallagher: 

Q. Now, Mr. von Opel, did you at this time give any in¬ 
structions to the bank with respect to payments of income 
and dividends and interest and so forth? 

Mr. Burling: Will you specify the bank you are refer¬ 
ring to, please? 

622 Mr. Gallagher: The National City Bank, or the 
City Bank. 

Mr. Burling: Will counsel please specify which bank 
he is referring to? 
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Mr. Gallagher: It is my information that by virtue of 
a merger, it is one bank, operating under one or two names. 

Mr. Burling: I think they are owned together, but 
operated separately, Your Honor. 

The Court: I guess perhaps the witness will have to 
tell us. 

By Mr. Gallagher : 

Q. This last exhibit, Plaintiff’s Exhibit 66, is addressed 
to the National City Bank, is it not, Mr. von Opel? A. 
Yes. 

Q. And it asks them to transfer any securities or cash 
they are now holding, or may hold in the future, for your 
account to the City Bank Farmers Trust Company? A. 
Yes. 

Q. For the account of Fritz von Opel? A. Yes. 

Q. Is that correct? A. Yes. 

Q. So that we are now talking about moneys in the City 
Bank Farmers Trust Company, which, however, I under¬ 
stand is the same thing as the National City Bank. 
623 A. It is shown here on the exhibit by the A and B. 

Q. All right. Now, did you give the City Bank 
any instructions with respect to your father’s account? 
And I show you plaintiff’s exhibit 69 for identification. A. 
Yes. I instructed them specifically. It was only a transfer 
account. The money was in there only for a day, going 
in and going out immediately. And I specifically instructed 
them not to report anything to my father. 

Q. Would that be the City Bank you gave those instruc¬ 
tions to, or the National City Bank? A. That was the 
National City Bank, because my father’s account was only 
at the National City Bank. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 69, Your 
Honor. 
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(Document referred to was marked and received in 
evidence as Plaintiff’s Exhibit No. 69.) 

By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibit 70 for identifica¬ 
tion, which purports to he a custodian account for Fritz 
von Opel, Main A/C, City Bank Farmers Trust Company, 
and ask you with respect to the second page there, or the 
first page inside the folder, whether or not that is your 
signature oh that document A. Yes, it is. 

624 Q. I note there a line which states “My legal 
residence is Belgium.” A. Yes. 

Q. Did you state that? A. Yes, sir, I did. 

Q. Turning to the next page, page 2 inside this folder, 
I note therein a Custodian account audit sheet. Did you 
sign this sheet? A. No, I didn’t 

Q. Does this sheet contain thereon certain instructions, 
apparently contained thereon certain instructions? A. 
Yes; I think I gave those instructions. 

Q. And you gave those instructions? A. Yes. I think so. 

Q. I note therein it states again “Legal residence,” and 
your residence is stated “Belgium.” Is that correct? A. 
Yes, that is correct 

Q. Now, would you state what the substance was of the 
instructions that you gave to the bank? A. I instructed 
them to transfer 20 per cent of the balance in the main 
income account to a custodian account Fritz von Opel, and 
80 per cent to the principal von Opel main account. And 
I further asked them to send the statements to me and one 
to my father. 

Q. What would the statement with respect to 

625 your father be? Does it state thereon? A. A state¬ 
ment in respect to the income. 

Q. With respect to the income? A. Yes. 

Q. I note thereon a forwarding address or an address 
“Bupenhom 11, Berlin-Spandau, Germany.” Could you 



By Mr. Gallagher: 


state what that address is? A. That, was a forwarding 
address I left with the banks. They wanted to reach me by 
wire, and I told them that would be the first place they 
could reach me. 

Q. I see. 


Mr. Gallagher: I now offer Plaintiff’s Exhibit 70, 
Honor. 


(Document referred to was marked and received 
evidence as Plaintiff’s Exhibit No. 70.) 


Q. I now show you Plaintiff’s Exhibit 71, Mr. von Opel, 
which is stipulated between the parties to be a memo¬ 
randum from the files of the City Bank, dated November 
17,1931, addressed to Miss Cantrell, of the Remittance De¬ 
partment, and signed by B. D. Shapiro, Custodian Ad¬ 
ministration, and ask you if you gave to the Custodian 
Administration or to some other officer of the bank the 
instructions which appear therein. A. I don’t 
626 member this. 

Q. You don’t remember it! A. No. 

Q. Reading it, did you recollect that that would be the 
substance of a conversation you niight have 
instructions you might have gvien? A. It mi 


Mr. Burling: We will admit that 
regular course of business; we will not object to 
ingit 

Mr. Gallagher: We now offer it as Plaintiff’s Exhibit 
71, Your Honor. 


(Document referred to was marked and received in 
evidence as Plaintiff’s Exhibit No. 71.) 
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By Mr. Gallagher: 

Q. And I now show yon Plaintiffs Exhibit 68, Mr. von 
Opel, for identification, and ask if that, which appears to 
be a transcript of account of Geheimrat Wilhelm von 
Opel, and ask if that apparently reflects the transactions 
in General Motors stock. A. Yes, it does. 

. • i. 

Mr. Gallagher: I now offer Plaintiffs Exhibit 68. 

(Document referred to was marked and received in 
evidence as Plaintiffs Exhibit No. 68.) 

627 By Mr. Gallagher: 

Q. Mr. von Opel, would you not step down from 
the stand for a moment, and take a look at this chart, 
which has been identified in smaller facsimile fashion as 
Plaintiffs Exhibit 80, a copy of which I would like to 
give to His Honor, and offer. 

Mr. Burling: Do I understand this is offered in evi¬ 
dence f 

Mr. Gallagher: Yes. . 

Mr. Burling: I object, on the ground that it contains 
several errors. It does not accord with the documents— 

The Court: I cannot receive it in evidence, over the 
objection. 

Mr. Gallagher: We will withdraw the offer at this time, 
Your Honor. 

By Mr. Gallagher: 

Q. Now, Mr. von Opel, in the light of the testimony 
which you have heretofore given, and the documents 
which have been introduced in evidence, will you stand 
at this side of this chart and point out to the Court what 
has happened to the Opel shares up until this time, giv¬ 
ing dates as they appear? 



Mr. Burling: Do you mean up until 1948? 

Mr. Gallagher: No—up until the time we are now at 
in his testimony, the latter part of October, when he has 
transferred from his father’s account to his own account 
the funds and securities. 

628 The Witness (indicating): We are now here to 
this account, at the point called B. 

By Mr. Gallagher: 

Q. And does this chart reflect accurately where the 
shares have flown, that originally was to go into this 
account? A. Some shares in here, and some payment 
over to the National City Bank (indicating). 

Q. And in the account originally by virtue of Plaintiff’s 
Exhibit 4 in evidence, the funds passed through this ac¬ 
count? Is that correct? A. Tes; that is a transfer ac¬ 
count. 

Q. And now by virtue of the notification which you 
gave to the bank on October 28, 1931, the funds and se¬ 
curities are all in or coming in to this account marked 
B? Is that correct? A. Yes, sir. 

Q. That is all. (The witness returned to the stand.) 
Now, Mr. von Opel, did your father ever, at any time 
then or from that time until his death, ever call on you— 

Mr. Burling: I am very sorry to interrupt you. I do 
have to ask you a question about B. 

Mr. Gallagher: All right 

Mr. Burling: I object to the question on the ground 
that the document which has just been marked—and 
perhaps I could save time later by stating what 

629 my objection is. I contend that the document marked 
“Fritz von Opel, Custodian.” 

The Court: I don’t believe the matter is in dispute. 

Mr. Gallagher: You mean the word “custodian’ should 
be on there (indicating chart) ? 

Mr. Burling: Yes. 
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Mr. Gallagher: It is on the exhibits introduced. I will 
write it in there (writing on the chart). Is that satisfac¬ 
tory! 

Mr. Burling: Thank you. 

• By Mr. Gallagher: 

Q. Did your father call on you for any payment of 
income or payment of dividends, Mr. von Opel! A. No, 
never. 

Q. At that time or at any time until the time of his 
death? A. No, never. . 

Q. Did you ever pay any income or dividends to your 
father? A. No, I did not 

Q. Or your mother? A. No. 

Q. Did your mother ever ask you for any payment of 
income or dividends? . A. No, she did not 

Q. Did you ever receive any instructions from 
630 your father on how to invest your money? A. No. 

Q. Did you ever receive any instructions from 
your mother on how to invest your money? A. No. 

Q. Did you ever consult with your father prior to mak¬ 
ing investments with this money? A. No. 

Q. Did you ever receive any instructions from him as 
to how or where you were to invest this money? A. No. 

Q. Now, Mr. von Opel, we are down to B on this ex¬ 
hibit, Plaintiffs Exhibit 80,1 believe it is. Is that correct? 
A. Yes. ... 

Q. To go ahead for just a moment, so that we can get 
ourselves further down on this chart, I will now show 
you Plaintiffs Exhibit 72, a letter of May 9, 1932, ad¬ 
dressed to the City Bank Farmers Trust Company, by 
the Overseas Finance Corporation, identified as Plain¬ 
tiffs Exhibit 73, requesting the bank to open an account 
in their name, and attaching a power of attorney for 
Fritz von OpeL 

And I show you also Plaintiffs Exhibit 74— 1 

. ' ' • > •>: 

Mr. Burling: Would you be kind enough to ask the 
witness to identify the signatures on that document? 


■ ■ 





sent that let 

ter. 
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By Mr. Gallagher: 

Q. Now, wonld yon step down for just a moment, Mr. 
von Opel, and point ont where, on this chart, Plaintiffs 
Exhibit 81 for identification, the fonds now are? A. 
They are in this account C. 

Q. Thank yon. 

Mr. Burling: I object to that, Your Honor, on the ground 
that the documents just offered in evidence on their face 
disclose that the account was for Uebersee Finanz Kor- 
poration, but omits to indicate that the account was for 
Uebersee as trustee for Fritz von OpeL 

Mr. Gallagher: All right; we will strike that for a 
moment. 

Mr. Burling: The chart does not reflect plaintiffs 
633 own argument. 

The Court: What was the question! 

Mr. Gallagher: There is an objection, Your Honor. I 
had asked Mr. von Opel to identify where the money now 
was. He stated it had come from this account down to 
this account (indicating on chart), with the exception of 
forty-seven odd thousand shares of General Motors. 

Mr. Burling objected, on the ground that the evidence 
we have introduced does not register the corporation as 
trustee for Fritz von OpeL We will strike that for the 
moment. 

Mr. Burling: Then I will withdraw the objection. 

And may the record indicate counsel has stricken the 
words "as trustee for Fritz von Opel” from Box C? 

Mr. Gallagher: Temporarily. 

The Court: Mr. Gallagher, you had better let me read 
these. 

Mr. Gallagher: All right, Your Honor. 

The Court: You are a little bit ahead of me. All right. 



By Mr. Gallagher: 

Q. At that point, then, we have all the cash going into 
this account! Is that right, Mr. von Opel? A. Yes. 

Q. What happened to the forty-seven odd thou- 
634 sand shares of General Motors? A. They re¬ 
mained for the time being outside, in several cor¬ 
porations; but they in turn went into the Overseas Fi¬ 
nance Corporation account. This chart certainly doesn’t 
show every single account’s action. 

Q. Yes, I know that—but as a general outline. A. Only 
as a general outline. 

Q. I note you have here you acquired the stock of Over¬ 
seas in 1931. Is that correct? A. Yes, I did. 

Q. And I note here it says the securities were sold, 
under the arrow “to corporation 1934 and ’35.” By that 
do I understand correctly that all the securities sold and 
all cash had come into Uebersee as of 1934-35? A. Fin¬ 
ally. Some of them even took a detour, to the Frima 
Corporation; but finally they ended in Overseas. 

Q. Will you explain what the Frima Corporation is? 
A. The Frima Corporation is a corporation under a 
Liechtensteinean corporation. . 


Mr. Gallagher: I now offer, Your Honor, Plaintiff’s Ex¬ 
hibit 76, a stipulation between the parties with respect 
to what the Frima is. And I think the stipulation itself 
gives sufficient information as to the documents. . 


Mr. Burling: I think the record should point out that 
the stipulation is that a witness, if called from 
635 Switzerland, would have testified as follows. 

Mr. Gallagher: It states it in the stipulation. 

Mr. Burling: Yes; I just wanted the record to make that 
dear. 

The Court: All right 


(The stipulation referred to was marked and received 
in evidence as Plaintiff’s Exhibit No. 76.) 
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By Mr. Gallagher: 

Q. Now, directing your attention to the latter part of 
October, 1931— 

After these instructions, which are expressed in the 
documents which have heretofore been introduced had 
been given by you, did you stay in America? A- No. I 
returned to Europe. 

Q. What did you do? You went to Europe? A. I first 
saw m> _«*ther for a day or two. 

Q. Yes? A. .And then went to see an architect in Ber¬ 
lin. 

Q. Yes? A. And then went to Switzerland. 

Q. I see. Did you go back to Antwerp? A. Yes. I spent 
quite a time in Antwerp, to finish up my affairs there. 

Q. And did you maintain that home or residence 
636 that you had . in Antwerp? A. Until the end of 
the year, until we moved to Switzerland. 

Q. And then you moved to Switzerland? A. Yes. . 

Q. Now, during this period of time, that you were in 
Switzerland, you might recollect that you had stated that 
in the fall, or September 9, as I recollect, to be exact, your 
father had applied for a license to the Foreign Exchange 
Control authorities, with respect to the three and a half 
million Swiss francs. Was any further action taken after 
your return to Europe with respect to this sum of money? 
A. Oh, yes. 

Q. Will you explain to the Court, please, what hap¬ 
pened? A. That was a very ticklish affair, because in 
the application we had filed, my father had stated that 
he wanted to put me up in business by this loan, and I 
thought we shouldn’t give it up all of a sudden. Other¬ 
wise the authorities might ask what else I have gotten 
in the meantime. 

So I told my father we should play along for a while 
and give it up slowly, and not miss out at least showing 
a fight 


Q. And as a result, were certain steps taken by yon 
in this xegardt A. Yes. I attached the account 

637 in Switzerland, and sent after a while and lifted 
the attachment, and it was then retained to my 

father’s possession. 

Q. Were those Swiss francs ultimately returned to 
German controlt A. Yes; ultimately, yes. 

Q. Did you continue thereafter to maintain a residence 
in Switzerland, Mr. von Opel! A. The first year I rented 
a house there; it was in 1932. And I rented the same house 
again in 1933, with an option to buy; and I bought the 
house in, I think, the summer of 1933, and then began to 
rebuild it. 

Q. Did you finish rebuilding itt A. Yes, I finished 
rebuilding it,. I think it was in the beginning of 1934i 
And at the same time I took permanent residence in 
Switzerland, and made tax arrangements there, and so om 
Q. During this period of two years, were you making 
periodic trips to the United States f A. Yes. 

Q. Now, I will direct your attention to the month of 
February, 1933, and ask if you recollect the purchase of 
a quantity of gold at that time, of about a million dollars 
value, by the Overseas Finance Corporation? A. Yes, I 
do. ■ . 

638 Q. And I will ask you if subsequent to the pur¬ 
chase of that gold, the corporation became involved 

in litigation? A. Not immediately. We filed, as I re¬ 
member, an application, and the application was denied 
us, as far as I remember. I think it was filed. I think first 
Ladenberg filed an application in behalf of Overseas. 

Q. For the release of the gold. A. For the release of. 
the gold. And then later in 1935 an application was filed 
with the Treasury Department by John W. Davis. 

Q. And what was the result of that application? Was 
it passed on favorably or unfavorably? A. It was denied 
ultimately. We had delivered gold, and we took quite a 
terrific loss on it 
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Q. You state you took quite a terrific loss. Will you 
explain to the Court that phase of that transaction, Mr. 
von Opel? A. As a Swiss corporation, we carry on our 
books in Swiss francs. And when we bought the gold, it 
was valued, in our books, with about 6.4 million Swiss 
francs. And after the dollar was devaluated from, I think, 
100 per cent to 59 per cent, it was so much less worth in 
Swiss francs; and we took a loss of I think close to three 
million francs—between two and a half and three million 
francs we had to write off. 

639 Q. That would be roughly about four or five 
hundred thousand American? A. Yes; I should 
say about $450,000 to $500,000. 

Q. I see. Now, if you had gotten the gold out of America 
and returned it to Switzerland what would that gold 
there have been worth in Swiss francs? A. Just the 
same as before. 

Q. The same value as the amount that you had brought 
out originally? Is that correct? A. Yes, certainly. 

Q. Now, in the course of that litigation, or rather, I 
should say first, in the course of the negotiations with 
the Treasury Department, and after the application had 
been filed, you signed an affidavit, did you not, Mr. von 
Opel? A. Yes, I did. 

Q. And paragraph 15 of that affidavit reads as follows: 

“The 97 bearer shares of Uebersee”— 

Mr. Burling: Where are you reading, please? 

Mr. Gallagher: This is Defendant’s Exhibit 8. 

Mr. Burling: And will you give me the page number? 

Mr. Gallagher: My page reference is 196. That would 
be page 66 in your exhibits. . 

Mr. Burling: Thank you. 

By Mr. Gallagher: 

Q. That pragraph reads as follows, Mr. von Opel: 
“The 97 bearer shares of Uebersee which I ac¬ 
quired in the manner above stated are now on de- 
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posit in a vault in my name, No. 1917, with the Swiss 
Credit Anstalt in Zurich, Switzerland, the key to which 
is in the possession of Dr. Frankenberg. This key is held 
by Dr. Frankenberg as agent and representative of my 
father, Wilhelm von Opel, for the purpose of safeguard¬ 
ing his usufruct. In addition I have an oral agreement 
with Dr. Frankenberg as managing director of Adler & 
Co. A. G. by which those shares are to secure any exist¬ 
ing or future indebtedness on my part to Adler & Co. 
A. G. This arrangement was made in connection with a 
credit opened to me by Adler & Co. A. G. up to 1,500,000 
Swiss francs, principally for the purpose of fulfilling 
a joint obligation to my father and myself to the German 
Beichsbank.” 

I will ask you, are those facts stated in that paragraph 
true? A. Yes, certainly. 

Q. Now, Mr. von Opel, will you state to the Court the cir¬ 
cumstances giving rise to those facts which are there 
stated and which I have just read to you? A. Just prior 
to this date, my father has been fined three and a half 
million reichsmarks by the German authorities, and I had 
to take steps to protect my own interest in this 
641 matter. 

Q. You state your father had been fined three 
and a half million reichsmarks. Will you state what that 
fine was for? 

Mr. Burling: I object, Your Honor. The objection is 
that there was in fact a proceeding in a German court— 
I won’t state what it was—relating to the gift which is 
in litigation here. I have prepared, if Your Honor please, 
a memorandum of law in which we argue that this Court 
should not receive the record or the judgment of the 
German court as having any probative value concerning 
the facts in issue here. 

This is a very serious objection on this point, if Your 
Honor please. If this topic is opened, we will have to go 



back and read perhaps 300 pages of depositions. 

Mr. Gallagher: I don’t believe we will, I might say. 

Mr. Burling: Might I just finish my argument! 

Extensive depositions have been taken from Wilhelm! 
von Opel and from various other persons having knowl¬ 
edge of this proceeding in Germany. If this instrument 
goes before the Court, then both sides would have to ex¬ 
plore what happened. 

The Court: I have to go back. Bead me that part again, 
and then I will follow you a little bit better after I get 
that in my mind. Bead me that part you are referring 
to in the affidavit 

642 Mr. Gallagher: In the affidavit it states: 

“The 97 bearer shares of Uebersee which I ac¬ 
quired in the manner above stated are now on deposit in 
a vault in my name, No. 1917, with the Swiss Credit An- 
stalt in Zurich, Switzerland, the key to which is in the 
possession of Dr. Frankenberg. This key is held by Dr. 
Frankenberg as agent and representative of my father, 
Wilhelm von Opel, for the purpose of safeguarding his 
usufruct In addition I have an oral agreement with Dr. 
Frankenberg as managing director of Adler & Co. A. G. 
by which those shares are to secure any existing or fu¬ 
ture indebtedness on my part to Adler & Co. A. G. This 
arrangement was made in connection with a credit opened 
to me by Adler & Co. A. G. up to 1,500,000 Swiss francs, 
principally for the purpose of fulfilling a joint obliga¬ 
tion to my father and myself to the German Beichsbank.” 

Now, the proceeding, Your Honor— 

The Court: And let him finish his argument. What is 
the question on that! You have asked him first if those 
facts are true, and he said yes. 

Mr. Gallagher: Yes; and I asked him to state what the 
circumstances were which caused him to take the steps 
related therein. 



We are offering the decree, not for the value it 

643 may have as an expression of German law on the 
part of the German foreign currency authorities; 

but we are offering it as proof of the primary fact as 
to why he took certain actions subsequent to the entry of 
this decree, 

The Court: And you want to know what information 
he had as to what happened over there t 
Mr. Gallagher: He was fully aware of it He was right 
in the proceedings. 

The Court : But Mr. Burling’s point, as I understand it, 
is that what actually occurred over there is not material, 
and it is not provable here. 

Is that right? 

Mr. Burling: That is exactly my point But I think I 
might be able to come to an agreement with my friend 
which will obviate this argument I will concede a pro¬ 
ceeding was had before the German courts, as a result 
of which Wilhelm von Opel was fined three and a half 
million marks, and Fritz von Opel was required to pay 
$500,000. 

I will go that far. 

Mr. Gallagher: .Will you agree that a decree was en¬ 
tered? 

Mr. Burling: That a decree was entered. The decree 
raises the basis for making an argument as to what the 
German court did. We refute that argument with hun¬ 
dreds of pages of testimony. 

644 The Court: You haven’t gotten to that point yet 
I think we may be dose to what you want The 

question you are asking the witness is what led him to 
make this statement? Is that right? 

Mr. Gallagher: And to take the actions referred to 
therein. 

The Court: And to take that action? 

Mr. Gallagher: That is right, Your Honor. 

The Court: And Mr. Burling says he will concede that 
the witness may testify he did that, based upon a decree 
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of a German court which fined his father some three 
million—what was it? 

Mr. Gallagher: Three and a half million reichsmarks. 

The Court: And $500,000 of which the witness was re¬ 
quired to pay? 

Mr. Gallagher: No, Your Honor. 

Mr. Burling: No. There was a collateral arrangement 
with the German Government whereby at the same time 
Fritz von Opel agreed to pay $500,000. 

The Court: Does that get all you want? 

Mr. Gallagher: No, Your Honor, it does not. If Your 
Honor would permit me a moment, here is the situation: 

There was an investigation conducted into the whole 
question of this gift, for two years, by the German foreign 
currency authorities, a very searching and sweep- 
645 ing investigation of both Wilhelm von Opel and 
Fritz von Opel. 

The result of that investigation was a determination 
by the authorities, who found that his uncle had engaged 
in a false transaction, but sustaining the father’s posi¬ 
tion that his gift had been a valid one. 

They then fined the father, however, three and a half 
million reichsmarks, for failing, as they state in the de¬ 
cree, to exercise his contractual right, which Dr. Kron- 
stein spoke about, I know Your Honor will recall, his 
contractual right to call on the establishment of the Niess- 
brauch. And that was what the fine was imposed upon 
his father for. 

Now, we are going to show, because of that, and be¬ 
cause of the language of the decree itself, what motivated 
Mr. von Opel in taking the steps that he did during the 
period of the next 15 months. It is very material and very 
pertinent to explain his actions. 

The Court: I think I would have to sustain his objec¬ 
tion to what this witness construed the decree to be—I 
mean, in so far as its accuracy is concerned. Now, what 
reaction he had to it, and why he took the steps he did— 

Mr. Burling: If Your Honor please, in view of my 
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friend’s statement, may I make a statement as to what 
onr contention is as to the factsf We say they are wholly 
different. 

Onr position is that Mr. Gallagher, doubtless in 

646 good faith, has wholly misstated what the facts of 
the German transaction are, and I would like to 

make a counter statement, if I may. 

The Court: It hasn’t made any impression on my mind. 
I don’t know if it might not be a waste of time, if I am 
to put any reliance on the German decree. I will let you 
gentlemen state all the grounds you want. Now you are 
stating an objection to a statement by this witness why 
he took this action. Is that right! 

Mr. Burling: I think if Your Honor will listen to me 
on the facts, I can make our position more clear. 

The Court: All right 

Mr. Burling: Our contention is that the German author¬ 
ities investigated the gift The prosecutor, first an original 
investigator, and then prosecutor in the public prosecu¬ 
tor’s office at Frankfort, came to the conclusion that the 
gift was a sham. Therefore the failure of Wilhelm von 
Opel to report the entire $3,700,000 which was obtained 
from General Motors was a violation of German law, and 
he recommended prosecution to his chief; and his chief 
recommended prosecution to the Minister of Justice in 
Berlin. 

There were conversations between Wilhelm von Opel 
and the Deputy Minister of Justice in Berlin. At that 
time it was stated that Adolph Hitler personally had 
directed there was not to be a prosecution. 

647 Mr. Gallagher: Clearly hearsay. 

Mr. Burling: And an arrangement was to be 
made, and so it was agreed, with the Minister of Justice 
in Berlin, that Wilhelm von Opel would plead what is 
the equivalent of nolo contendere, to a Judge, of not 
having reported the income under the usufruct, in return 
for a fine of three and a half million marks, and a collateral 
agreement running from Fritz to put up $500,000. 
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So the court, the decree of which my friends wish to 
put before Your Honor, heard no testimony whatsoever. 
What happened was that the prosecution came in with 
a prearranged charge, and Wilhelm von Opel did not 
contest it 

I say that where there is—and I am sure it does not 
happen in this Court, Your Honor—but there are c riminal 
courts and there are prosecuting officers where persons 
are permitted to plead guilty to lesser offenses as a part 
of a deal. 

The Court: Mr. Gallagher, this is not part of your 
case in chief, is it! 

Mr. Gallagher: I think it is, Your Honor. 

The Court: What are you trying to establish! 

Mr. Gallagher: I would establish the validity of the 
affidavit and show what steps he thereafter took in 1935 
and 1936. 

648 The Court: But aren’t you anticipating some 
events! 

Mr. Gallagher: No, Your Honor. We are trying to 
show what he did with the Uebersee shares thereafter, 
they now being in the Frima, and the steps he took in 
connection with this, the steps he took in connection with 
the put and call with the Swiss. 

The Court: You can prove what steps he took, without 
telling all the reasons why, can’t you! And if the reasons 
are impugned, you might come back later on. That is why 
I say I don’t think the reasons are part of your case in 
chief. 

Mr. Burling: I am perfectly willing to concede that 
there was a prosecution, and that a three and a half mil¬ 
lion mark fine was imposed. I merely want to keep out 
any argument about what the German court did or did 
not do. 

The Court: In the ordinary course of events, the thing 
to do is to prove the transaction. And then if your ad¬ 
versary proves it was not a bona fide transaction, and 



attacks the reason, you show the reason. You haven’t 
reached that yet 

Mr. Gallagher: We feel in stating the steps this man 
took, and the actions, to understand them at this time, 
it is necessary to know what motivated him in his course 
of conduct. 

The Court: I think ordinarily where you take an action, 
you prove the action; and until it is impugned, it 

649 stands. 

I am perfectly clear I cannot let this witness give 
any testimony that I could rely upon as to his interpreta¬ 
tion of the decree of the court That is evidently what 
Mr. Burling is afraid of. And if he says he interpreted 
it in such and such a way, and he took these steps for 
such a reason, that certainly does not bind me. I don’t 
know whether it makes a whole lot of difference what he 
says on that point 

Mr. Burling: I have failed to make myself dear to 
Your Honor in one respect I am not arguing so much 
what this witness says he thinks the German court did 
is inadmissible. I am saying that what the German court 
did in fact do is inadmissible, since it has no bearing on 
this case. 

The Court: That may be true. 

Mr. Burling: If there is some question about motive, 
I submit a prosecution was had, and his father was fined 
three and a half million marks. I will concede that But 
I am trying to avoid an argument by Mr. Gallagher 
which I foresee will come in if the decree comes in, that 
the German authorities made a determination. 

I say, as to what the German authorities did, first, I 
don’t know; and, secondly, if we did know, it would be 
immaterial to this Court 

I have collected the authorities in general, and they 
are overwhelming, Your Honor. 

The Court: I have no doubt about that The 

650 only question I understand he is interested in is 
trying to explain the fact that he had a trans- 
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action and had a reason for it. And what the reason is— 

Mr. Gallagher: I am not offering it for the probative 
value of the decree at all, Tour Honor. 

The Court: Won’t his stipulation give you enough! 

Mr. Gallagher: Will you state it again, Mr. Burling? 

Mr. Burling: I offer to stipulate that a proceeding was 
had in which Wilhelm von Opel was fined three and a 
half million reichsmarks, and that a collateral agreement 
was made at the time of this fine, between Fritz von Opel 
and the German authorities, whereby Fritz von Opel 
agreed to pay to the German Government $500,000. 

By Mr. Gallagher: 

Q. Do you deny that collateral agreement? A. That 
is not correct. That is entirely incorrect I did not pay 
anything. 

Mr. Burling: I said there was an agreement that that 
be done. 

Mr. Gallagher: Your Honor, could we recess at this 
point, and we will endeavor to reach a stipulation on 
that point? 

The Court: If you can get a stipulation as to that, it 
is all right. If not, I will have to sustain the objection. 

You say the action was taken because of the decree 
651 of this court in Germany. That is all you need, in 
direct 

Mr. Gallagher: Thank you. 

(The witness left the stand for the time being.) 

The Court: Gentlemen, I am prepared to rule on this 
proposition about the witness. I have written it out so 
that you can have copies of it, and my ruling is as fol¬ 
lows: 

“There has been admitted in evidence, according to 
Buies of Court, the deposition of a witness named Man- 



fred Stansfield, who resides in New York City.‘The de¬ 
fendant asserts that his personal presence in Court as 
a witness is desirable, since he is one of only two persons 
who have actual knowledge of the transaction the purport 
of which determines the outcome of this suit The de¬ 
fendant further asserts that new information has been 
received with regard to material facts within the knowl¬ 
edge of this witness. Counsel for plaintiff has informed 
the Court the witness has stated he will come to testify 
in this Court if requested by the Court The question is 
whether the Court should make the request 

“Ordinarily such a request by the Court should not be 
made, but counsel should be left exclusively to the remedies 
provided by law. In this case, however, the witness ob¬ 
viously is an important one, there are material questions 
about which he has not been examined, the witness 
652 is willing to appear, and the trial of the case will 
not be delayed to await his appearance. Counsel 
for defendants, have agreed that the deposition of the 
witness already read in evidence shall remain in evidence, 
that any testimony given in open Court by the witness 
will be considered as supplementary to the deposition 
and that the costs of the witness’ appearance will be borne 
by the defendant, within usual Government limitations. 
Upon the basis of these stipulations, and, without indica¬ 
tion of any order to the witness to appear, the Court is 
willing to request and hereby does request the witness 
to appear before this Court on Monday, December 20,1948, 
at ten o’clock in the forenoon. If the witness appears as 
requested, examinations of him will be first made by 
counsel for defendant and followed by counsel for plain¬ 
tiff.” 

The Court (continuing): I have made copies of that 
for each one of you, gentlemen. So that is the disposition 
of that matter, and we will adjourn until tomorrow 
morning. 



448 


(Accordingly, at 4:10 p.m. the trial was adjourned 
until 10 o’clock tomorrow morning, Wednesday, Decem¬ 
ber 15, 1948. 

• • • # • 

656 Proceedings 

Mr. Gallagher: Your Honor, if 1 may, I will read 
a stipulation which the parties have reached with respect 
to the criminal proceedings in Germany. 

“It is hereby stipulated between the parties that a fine 
was imposed upon Wilhelm von Opel in the District Court 
in Frankfort, Main, on July 14, 1934, in connection with 
the gift agreement, in the amount of three and a half million 
reichsmarks. 

“It is further stipulated between the parties that no 
objection will be made to Fritz von OpePs testifying he 
thought further payments would be demanded by the Ger¬ 
man Government pursuant to the provisions of the gift 
agreement.” 

The Court: Very well 

Accordingly, 

Fritz von Opel resumed the stand and was examined and 
testified further as follows: 

Direct Examination (Continued) 

By Mr. Gallagher: 

Q. Now, Mr. von Opel, you have just heard that stipu¬ 
lation entered into between the parties, with respect to the 
fine imposed upon your father in the summer of 1934. I 
now direct your attention to the month of April, 

657 1935. State what action, if any, you took at that time, 
in the light of this fine which had heretofore been 

imposed on your father. A. At this time I was confronted 
with a rather difficult situation. The lawyers of my father 
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insisted that the action of the German Government had 
been entirely illegal. 

But it was in 1934; it was a time of so-called blood purge. 
Thousands or twelve hundred people had been shot, and it 
certainly was a time where might went before right. And 
I thought at Hie time, instead of fighting or trying to fight 
the Nazis, on a basis of legal opinion, it would be better to 
set up my affairs in such a way that even if my father 
would be forced to establish a Niessbrauch, that finally 
nothing would come out of it. 

I had anticipated this situation already in the years 
previous to this date. Normally an investment of this size 
took up at least, let me say, one-third in cash, one-third in 
bonds, and the rest in marketable securities. 

I thought, however, that the Nazis might jump on me, 
and thought it would be better always to stand in a position 
to throw my books open and show there was nothing of cash 
or marketable securities they could grab. 

In Europe there is a saying, out of the reckless times of 
the Middle Ages, which says, “Nothing left so that even the 
Emperor can grab anything.” 

And I followed more or less, after 1933, this say- 
658 ing, by arranging all affairs so that in no moment 
y was there anything of cash or value which could be 

grabbed by the Nazis. 

This economic arrangement, of course, was made—or, 
rather, let us say it this way: 

On top of this economic arrangement, I used many other 
protective devices which permitted me, in times of need, to 
use kind of a delaying tactic and to throw the Nazis off my 
track. 

Now, in 1935,1 did not agree with Dr. Gross that it would 
be possible to straighten this matter out on a legal basis. 
He was of the opinion that the Niessbrauch was merely a 
personal claim against me. 

He was of the opinion that the gift agreement clearly 
indicated the intention of the parties not to draw the Niess¬ 
brauch, and so that it was not only a personal claim against 
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me, but also a conditional personal claim. And it was so 
reported by my father in all of his official declarations, 
and as a property tax, and otherwise. 

Mr. Burling: I move to strike the testimony concerning 
the opinion of some German lawyer, Your Honor, on the 
ground, first, it is opinion testimony; and, second, it is 
hearsay. 

The Witness: We have letters to this— 

By Mr. Gallagher: 

Q. Don’t state what Dr. Gross’ opinion was— 

Mr. Galagher: And we have no objection to the strik¬ 
ing. 

659 The Witness: I have Dr. Gross’ letter of 1934— 
Mr. Gallagher: We will strike that, Your Honor. 

By Mr. Gallagher: 

Q. Let us get down to April, 1935, Mr. von Opel. A. At 
this time I thought it was best to establish a Niessbrauch 
and to retain all dividends in American subsidiaries, not 
to pay out anything in the Overseas Corporation. And so 
if my father would have asked for his Niessbrauch, he 
would get 80 per cent of zero, or any small amounts I might 
let pass on to him, if necessary. 

I further thought that it might be advisable that I dis¬ 
appeared for some months from the scene of action, be¬ 
cause if I was not around, nothing could be done in the 
meantime. So I agreed with some friends of mine to sail 
with them, and go on an extended cruise to the Pacific. 

At this time I asked that Dr. Frankenberg, I explained 
to him the situation and asked of him whether he was will¬ 
ing to act as my father’s representative in these matters, 
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and he told me, he said he would be willing to do so, if my 
father asked him. 

I sailed in, I think it was the middle of April, from 
Bordeaux to Jamaica; and before we really could get 
started on the cruise, I received a wire from my lawyers 
in New York to immediately come up to New York. 

Mr. Burling: Will you fix the year, please! 

660 Mr. Gallagher: This is the spring of 1935 we are 

talking about 

The Witness: So I had to interrupt my intended cruise, 
and I had to go to New York, and contacted there Davis 
Polk, who represented Overseas in the matter pending with 
the Treasury Department 

By Mr. Gallagher: 

Q. What did you do when you contacted Davis Polk! 
A. I stated to him all facts in connection with Overseas— 
the gift agreement and all the different setups which had 
taken place. 

Mr. Burling: Excuse me. Davis Polk is not a human 
being, is he! 

Mr. Gallagher: John W. Davis. The firm was Davis, 
Polk, Wardwell, Gardner & Reed, at the time. 

Mr. Burling: Is this Mr. Davis personally! 

By Mr. Gallagher: 

Q. John W. Davis personally, at the time! A. Yes, at 
the beginning. 

Mr. Burling: Thank you. 

By Mr. Gallagher: 

Q. All right; you say you made a statement to them of 
the whole situation! Is that correct! A. Yes, sir. 
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Q. And what happened after you made your state- 

661 ment to them? A. They then filed an application 
to the Treasury Department for release of this gold. 

Q. Did they prepare an affidavit for you? A. Yes, sir. 
Q. And that is the affidavit we are referring to as Defen¬ 
dant’s Exhibit 8? A. Yes, it is. 

Q. Amd you stated to them the facts that they have in¬ 
corporated in that affidavit? Is that correct? A. Yes. 

Q. After you had signed the affidavit, and it had been 
filed with the Treasury, I believe you previously stated 
that the negotiations subsequently failed. Is that correct? 
A. Yes, I think so, yes. 

Q. Did you remain in the United States? A. No, I did 
not. I left immediately. 

Q. And where did you go? A. I went first to Switzer¬ 
land, and then to Germany, to speak to my father about 
this matter. 

Q. Do you remember approximately when you saw him? 
Was it still that summer? A. It was in the same summer, 
yes, the summer of 1935. 

Q. Did you have any discussion with him at that time 
about this Niessbrauch and the fact that you had 

662 appointed Frankenburg to be his agent? A. Yes, 
I told him what I had done, and the reasons for it. 

And he stated that he didn’t want it this way, that he in 
the meantime had made up his mind and said he would 
rather fight it out than have every year the same problem, 
not only with the Foreign Funds Control, but also with the 
property tax and the income tax. 

He had in the meantime several discussions with Dr. 
Gross. 

Q. Who is Dr. Gross? A. Dr. Gross was his lawyer. 
And the political situation had cooled off in the meantime. 

Q. Yes? A. And Dr. Gross had convinced him that 
there was a chance to legally waive all remnants of this 
usufruct 
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Mr. Burling: If your Honor please, I object to any 
testimony from this witness as to what Wilhelm von Opel 
said about waiver, on the ground that Wilhelm von Opel 
was interrogated by the plaintiffs. They took his deposi¬ 
tion, and they omitted to ask him any question whatsoever 
about waiver. The first time there is any testimony about 
waiver in this case is after Wilhelm is dead. 

Mr. Galagher: Your Honor, that is not the fact. The 
question of the waiver was brought up at the same time at 
Wiesbaden, with Dr. Gross present there, who is the 
663 attorney who expressed to the Reichsbank the entire 
situation. 

The Court: I suppose if he objects to what was told to 
the witness, I will have to sustain it as hearsay. 

Mr. Burling: If you will show me the page reference to 
the deposition of Wilhelm von Opel, if there is any refer¬ 
ence whatever to waiver. 

Mr. Gallagher: I didn’t state there was a waiver there. 
I stated that in Dr. Gross’ statement taken at the same 
time at Wiesbaden. 

Mr. Burling: If your Honor please, I don’t mean to 
press a mere hearsay abjection. I know Your Honor’s 
position. But I do object to hearsay from Wilhelm, when 
they had every opportunity to get that and didn’t do it. 
And they now bring it in after his death. 

The Court: I will have to sustain it, if it is hearsay. 
I sustain it on that ground. 

By Mr. Gallagher: 

Q. Were you present with your father and Dr. Gross 
during the summer and fall of 1935, at the time the ques¬ 
tion of a waiver of the Niessbrauch was discussed ? A. 
Yes, I was. 

Q. Did you discuss that waiver with your father? A. 
Yes. 
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Q. Did you discuss that waiver with Dr. Gross? A. Yes, 
I did. 

664 Q. And you were present when it was discussed? 
A. Yes. 

Q. And Dr. Gross was present when it was discussed? 
A. Yes. 

Q. And was your mother aware of this fact, and was she 
advised? A. Yes, certainly. She wasn’t always present, 
hut in some of the discussions. 

Mr. Burling: I renew my objection, Your Honor, on the 
ground that Marta von Opel was examined by deposition 
and not a single word was asked her about waiver. 

The Court: Is this testimony you are trying to bring 
out an actual waiver that was made by Wilhelm von Opel 
in his presence? 

Mr. Gallagher: Yes, Your Honor. 

The Court: I thought he was relating what the father 
told him. 

Mr. Gallagher: Oh, no. This was in his presence, and 
as a result of the discussion by the parents in the presence 
of Dr. Gross, who also will be a witness here, Dr. Gross 
thereafter advised the Reichsbank of these facts and, as 
we will prove through his testimony, did so so that the 
parents would not get into further trouble. 

The Court: You are trying to prove an oral waiver by 
the father? 

665 Mr. Gallagher: Yes, Your Honor. 

The Court: I think his testimony would be ad¬ 
missible, notwithstanding the fact that the the other man 
did not testify to it. You could argue as to the weight of 
the testimony. And the fact that the mother and father 
didn’t testify to it, if they didn’t, that would be a subject 
for you to argue later on. But I think the witness can tell 
about it. 

Mr. Burling: Yes, Your Honor. 
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By Mr. Gallagher: 

Q. Will you state to the Court, Mr. von Opel, the nature 
of that discussion between your father and Gross, and you, 
and all the circumstances surrounding that This is in the 
summer of 1935 and the fall of 1935, as I recollect? A. 
Yes. Dr. Gross explained, in writing and in words, the 
legal position. He emphasized the fact that at the time of 
the gift no right in rem had been established. 

He further emphasized that even this personal claim, 
which had been established, was apparently a conditional 
claim, namely, based upon the desire of my parents to re¬ 
ceive a payment. 

And my father, of course, we are no lawyers and we had 
to depend on counsel’s advice. He gave him free hand in 
any way to get rid of this Niessbrauch. He told Dr. Gross, 
in my presence: 

“It isn’t a question for me how you to do that. I 
666 am only interested in the result. I don’t want to be 
bothered with this Niessbrauch any more. I don’t 
want to hear of this word Niessbrauch. Get rid of this 
thing.” 

And I must say this word Niessbrauch was a main topic 
in our conversation for years to come, until 1937 the 
Reichsbank indicated they would take no action in this 
matter. 

Mr. Burling: I move to strike any testimony of this wit¬ 
ness as to what the Reichsbank indicated it would do. 

The Court: Well—“until 1937”. The rest will be stric¬ 
ken. 


By Mr. Gallagher: 

Q. As a result of these discussions, was Dr. Gross given 
any directions? A. Yes. 
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Q. And, as I understand it, they were to try to get rid 
of this Niessbrauch? A. Yes, certainly. 

Q. Do you know what Dr. Gross did thereafter? A. Yes; 
I always was informed on the matter. He first addressed 
letters to the local branch of the Foreign Funds Control. 

Mr. Burling: If Your Honor please, this is pure hear¬ 
say. 

The Court: Yes, I think it is. 

667 Mr. Gallagher: All right, Your Honor. I will with¬ 
draw it or strike the answer. 

By Mr. Gallagher: 

Q. Do I understand you correctly, Mr. von Opel, that you 
and your father and mother, however, had agreed that 
their rights to the establishment of the Niessbrauch were 
gone, had disappeared? Is that correct? 

Mr. Burling: I am sorry to be so contentious this morn¬ 
ing, Your Honor, but Mr. Gallagher should not lead the 
witness or summarize his testimony. 

The Court: I think you will have to let his testimony 
stand on that, Mr. Gallagher, unless you want to ask him 
specific questions on it. 

Mr. Gallagher: Let it stand at that point? All right, 
Your Honor. 

The Court: What was this date of the discussion with 
the Doctor and the mother and father? 

The Witness: That was the summer and fall of 1935, 
Your Honor. 

By Mr. Gallagher: 

Q. Can you state whether or not your parents agreed 
that the Niessbrauch should be waived or not? A. Yes, 
certainly. 



Q. What did they agree? A. They agreed that they 
only had a personal claim against me, conditioned 

668 upon their own distress. They would only ask for 
their support in case they would financially be un¬ 
able to maintain themselves. 

Mr. Burling: Will you fix the date of this agreement? 
Mr. Gallagher: This is the summer or fall of 1935. 

By Mr. Gallagher: 

Q. Is that correct? A. Yes. 

Mr. Gallagher: That is as definite as we can place the 
date, Mr. Burling, because the first action we have any 
written evidence of is Dr. Gross’ letters of October, 1935, 
to the Reichsbank. 

By Mr. Gallagher: 

Q. Now, after your parents had agreed to abandon the 
Niessbrauch under this gift agreement, is it my under¬ 
standing Dr. Gross’ employment was solely to try to gain 
approval from the Reichsbank for this waiver? Is that 
correct? 

Mr. Burling: I again object to the repeated leading of 
counsel’s own witness. It is not necessary to summarize 
the testimony, Your Honor. 

The Court: I guess he had better tell it in his own way. 
Ask him what occurred. 

By Mr. Gallagher: 

Q. State the purpose of the employment of Dr. Gross. 
A. As I stated it before, his instruction was to get 

669 rid of the Niessbrauch in any legal way possible. 
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Mr. Gallagher: Will you excuse us just a moment, Your 
Honor? 

By Mr. Gallagher: 

Q. After that period of time, Mr. von Opel, were you in¬ 
formed of the result of Dr. Gross’ action in this respect? 
A. Yes, I was. 

Q. And what was the nature of that? A. Dr. Gross con¬ 
sidered it— 

Q. No, not what he considered. 

Mr. Burling: If the Court please, I object to this wit- 
ness testifying what Dr. Gross or someone else told him 
that Dr. Gross or someone else did. 

The Court: I sustain it 

Mr. Gallagher: All right, Your Honor. 

By Mr. Gallagher: 

Q. Mr. von Opel, where was the stock of Uebersee at 
this time? A. In the beginning of 1935, and I think all 
through 1935, it was kept in a safe in a Swiss bank in 
Zurich. 

In the beginning of 1936 it was taken out and deposited 
with Adler & Company for the account of Frima. 

Q. And did the stock remain thereafter with Adler & 
Company for the account of Frima? A. No. I sold this 
stock under a put and call option to about fifteen 
670 Swiss people. 

Q. I show you a letter of June 25, 1936, signed 
by the Union Bank of Switzerland, and ask you if you can 
state what that document is—Plaintiff’s Exhibit 78 and 
78-A. A. That is a confirmation signed by the Schweizer- 
ische Bankgesellschaft, stating again the agreement and 
their actions. 

Mr. Burling: Will your furnish us with a copy of that 
exhibit? 



Mr. Gallagher: Yes. I thought he had furnished you one; 
I am sorry. That is the June 25,1936, letter. 

I now offer Plaintiff’s Exhibit 78 and 78-A in evidence. 

The Court: All right. 

(The documents referred to were marked and received 
in evidence as Plaintiff’s Exhibit Nos. 78 and 78-A.) 

By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibit 79-A for identi¬ 
fication, a statement of Adler and Company stating therein 
that— 

“We notify herewith that we received from Frima Trust 
Establishment, Vaduz on May 30, 1936 

“97 shares of Overseas Finance Corporation, Ltd.” 

Will you state whether or not that is the receipt for the 
shares ? A. Yes. 

671 Mr. Gallagher: I now offer this, Plaintiff’s Exhibit 

79 and 79-A. 

(The documents referred to were marked and received 
in evidence as Plaintiff’s Exhibits 79 and 79-A.) 

By Mr. Gallagher: 

Q. Did you ever repurchase these shares of Uebersee, 
Mr. von Opel? A. Yes, I did. I regarded the transaction 
as a kind of insurance. It cost me about $10,000 additional 
expenses to keep this agreement going. But when war be¬ 
came imminent, I think it was in November, 1941, I then 
thought that in America, as the blocking had already taken 
place, and I thought there was no danger that the Nazis 
might undertake further action against me now. So I re¬ 
purchased the stock. 

Q. I show you what purports to be a deposit statement, 
Plaintiff’s Exhibit 80 and 80-A, of Adler and Company, 
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and ask yon if this is a deposit statement, reflecting the re¬ 
purchase of the Uebersee shares, and the fact that Adler 
and Company was holding them on deposit to Frima’s 
credit? A. It shows the entire transaction as reflected by 
the books of Adler. It shows the delivery to the Bankgesell- 
schaft, and also the return of the shares from the Bank- 
gesellschaft. 

Mr. Burling: I am afraid, if Your Honor please, 

672 there is again a mixup in the numbering on Plain¬ 
tiffs documents. I think the chart is marked Ex¬ 
hibit 80, is it not? 

Mr. Kenny: No; that is now 81. 

. Mr. Burling: Thank you. 

Mr. Gallagher: I now offer, Your Honor, Plaintiffs 80 
and 80-A. 

(The documents referred to were marked and received 
in evidence as Plaintiffs Exhibits 80 and 80-A.) 

By Mr. Gallagher: 

Q. Mr. von Opel, did you ever pay a capital gains tax 
to the United States as a result of the gift made by your 
father? A. Yes, I did. 

Q. Will you state the amount and what took place, in 
assessing that amount, and the final terms? A. I was 
first assessed an amount of eight hundred, I think, $850,000. 
And my lawyers asked me to go to Germany and prove 
by documents the value of the shares at the time of the 
gift; and then, after all those documents were in, tax was 
assessed, if I remember correctly, around $130,000 or 
$135,000. 

Q. And it was finally paid? A. Yes. 

Q. Now, Mr. von Opel, was a tax paid on this gift 

673 in Germany? A. Yes, certainly. The tax declara¬ 
tion was made three months after the gift, at the 

end of this three months’ period we had under the law. 
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And a tax of slightly above two million reichsmarks was 
paid on it. 

Q. Now, Mr. von Opel, did the Uebersee Korporation 
ever engage in doing business with an enemy country or 
an ally of an enemy? A. No, sir. 

Q. Did the Uebersee Korporation ever operate min es 
directly or indirectly in Hungary after December 6,1941? 
A. No, sir. 

Q. Did you ever operate mines directly or indirectly in 
Hungary after December 6, 1941? A. No, sir. 

Q. Did you ever engage in doing business in Hungary 
after December 6, 1941? A. No, sir. 

Q. Now, did your father or mother ever make any de¬ 
mand on you for income, interest, dividends, or any part 
of the gift or the proceeds therefrom? A. No. sir. 

Q. And did you ever pay to your mother or father any 
income, dividends, interest, from the gift or its proceeds 
or any part therefrom? A. No, sir. 

674 Mr. Gallagher: That is alL 

Mr. Burling: May I ask Your Honor a question 
as to time? Your Honor expressed the desire or the hope 
that the case be completed prior to Christmas, that is, 
prior to the close of business on the 23rd, and said that 
Your Honor would hold court longer hours if it seemed 
necessary to accomplish that end. 

It seems to me that we can say it will be necessary to 
sit for longer hours, if we are to be through by the 23rd. 
My friends have indicated they desire to cross examine at 
least one of my witnesses at great length, and I am afraid 
this cross examination will take at least eight hours. 

The Court: We will see how we go. 

Mr. Burling: Yes, Your Honor. 

The Court: How many more witnesses do you have, Mr. 
Gallagher? 

Mr. Gallagher: We have two, and Dr. Kronstein on the 
nationality. I don’t believe our witnesses would take over— 
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I believe but for the cross examination we would be finish¬ 
ing today. 

The Court: All right. 

Cross Examination 
By Mr. Burling: 

Q. Mr. von Opel, I hand you some pieces of paper 

675 and ask you if you can recognize them. A. Yes. 
These are German so-called paper marks, printed 

during the time of the German inflation, between 1920 and 
1924, apparently. 

Q. Those are the old marks which preceded the reichs¬ 
marks? Is that correct? A. Yes. 

Q. Now, will you count them and see if I have not handed 
you fifteen million marks? A. Yes, it is possible. 

Q. Now, fifteen million marks, before World War I, 
would have been worth approximately three and a half 
million dollars. Is that correct? A. That is possible. At 
the time of the stabilization, I think one dollar was worth 
one billion reichsmarks. 

Q. One old mark, wasn’t it? Wasn’t the exchange a 
billion on the marks for one reichsmark? A. Approxi¬ 
mately. It doesn’t make much difference one way or the 
other. 

Q. No, but I would just like the answer to my question, 
if you please. A. Yes. 

Q. In other words, before World War I, the number of 
marks I hold in my hand would be worth about three and a 
half million dollars? A. That is possible. 

676 Q. And fifteen million old marks, which were 
stabilized for the new reichsmark in 1924, at a rate 

which would have made this amount of currency worth one 
and a half pfennig? Isn’t that true? A. Yes, that is pos¬ 
sible. 

Q. And that would have been less than one American 
cent? A. Yes, that is possible. 
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Q. In other words, this paper is totally worthless, ex¬ 
cept as a curiosity? A. It is a fact that the paper was 
worth more than the amount printed on it. 

Q. Under the escrow agreement between your father 
and General Motors, before the gift, before October 5, if 
he had put the 600 Opel shares to General Motors, he would 
have received back, if he had received marks, about fifteen 
million marks? Isn’t that so? A. Yes, depending upon 
the day when he exercised the option. 

Q. You have testified that in late September or early 
October, 1931, you and your father had a discussion con¬ 
cerning the escrow agreement. A. Yes. 

Q. Didn’t you and your father have in mind the 

677 fact that within the decade preceding that confer¬ 
ence, 15 million marks had become totally worth¬ 
less, due to the inflation? A. Definitely. Every German 
was aware of this fact. 

Q. And the possibility that the assets, the 600 shares 
of Adam Opel, if they were valued in marks, that is, if he 
received marks for them, from General Motors, under the 
escrow agreement, those marks might become totally value¬ 
less once more was in your mind, was it not? A. If it 
wasn’t based upon a gold clause or a dollar exchange rates, 
yes. 

Q. Now coming to another subject, you testified, did you 
not, you were apprehended as an alien enemy in February, 
1942? A. Yes. 

Q. And this took place in Palm Beach, Florida, did it 
not? A. Yes, sir. 

Q. And your wife was apprehended at the same time? 
Is that correct? A. Yes, sir. 

Q. And you were taken for temporary detention to 
Miami? Isn’t that so? A. Yes, sir. 

Q. And then there were proceedings before an alien 
hearing board in Miami? A. Yes, sir. 

678 Q. And, after that, the Attorney General issued 
an order directing that you and your wife be in¬ 
terned? Is that correct? A. I guess so. 
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I believe but for the cross examination we would be finish¬ 
ing today. 

The Court: All right. 
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Q. In other words, this paper is totally worthless, ex¬ 
cept as a curiosity? A. It is a fact that the paper was 
worth more than the amount printed on it. 

Q. Under the escrow agreement between your father 
and General Motors, before the gift, before October 5, if 
he had put the 600 Opel shares to General Motors, he would 
have received back, if he had received marks, about fifteen 
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October, 1931, you and your father had a discussion con¬ 
cerning the escrow agreement. A. Yes. 

Q. Didn’t you and your father have in mind the 

677 fact that within the decade preceding that confer¬ 
ence, 15 million marks had become totally worth¬ 
less, due to the inflation? A. Definitely. Every German 
was aware of this fact. 

Q. And the possibility that the assets, the 600 shares 
of Adam Opel, if they were valued in marks, that is, if he 
received marks for them, from General Motors, under the 
escrow agreement, those marks might become totally value¬ 
less once more was in your mind, was it not? A. If it 
wasn’t based upon a gold clause or a dollar exchange rates, 
yes. 

Q. Now coming to another subject, you testified, did you 
not, you were apprehended as an alien enemy in February, 
1942? A. Yes. 

Q. And this took place in Palm Beach, Florida, did it 
not? A. Yes, sir. 

Q. And your wife was apprehended at the same time? 
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Q. And you were taken for temporary detention to 
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678 Q. And, after that, the Attorney General issued 
an order directing that you and your wife be in¬ 
terned? Is that correct? A. I guess so. 
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Q. And you and your wife were then taken to a family 
internment camp at Seagoville, Texas? A. Yes, sir. 

Q. Prior to your going to Seagoville, had you not been 
in touch with Colonel Mittler of the Army? A: No. 

Q. When did you first communicate with Colonel Mitt¬ 
ler? A. When I was taken back to Miami for my first 
rehearing. 

Q. I see. You testified, did you not, when you were first 
apprehended and you were in Miami, conditions were very 
unpleasant? A. Within those quarters, yes. It was not a 
camp. It was a professional building, and we were living 
60 or 70 men with one toilet and one shower. I must say 
it was rather unpleasant. 

Q. When you were taken back to Miami for a rehearing, 
you found that the detention station had moved, didn’t 
you? A. Not only moved; it was entirely given up. 

Q. Well, the place where persons were detained in 
679 Miami was a different place, wasn’t it? A. Yes; 
it was the quarters of the Border Patrol. 

Q. The Border Patrol, and they were quartered in what 
had previously been a very large private house? Isn’t that 
sot A. Yes. 

Q. It was a house on Biscayne Bay, wasn’t it? A. Yes, 
sir. 

Q. And there was no fence around the house, was there? 
A. There was no fence, but there were about 20 or 30 
border patrolmen. 

. Q. But I will ask you just to answer my questions, if 
you wilL Al. Yes. 

Q. There was no fence? A. No. 

Q. And there was a large lawn running between the 
house and the waters of Biscayne Bay? A. Yes, sir. 

Q. With palm trees around the house? A. Yes; I re¬ 
member it was very pleasant 

Q. And you and your wife had a pleasant bedroom over¬ 
looking Biscayne Bay, did you not? A. As well as you 
can regard a prison pleasant, yes, it was pleasant. 
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680 Q. I am talking about the physical conditions 
under which you lived. A. It isn’t only the physical 

conditions which count, but also the moral conditions. 

- Q. Well, we can discuss philosophy perhaps some other 
time. Now I want to know about the physical conditions. 

Physically, you had a bedroom in what had formerly 
been a large, luxurious house, did you not? A. Yes. 

Q. And you and your wife did a lot of cooking in your 
room, did you not? A. Yes. 

Q. Was the door to your bedroom ever locked from the 
outside? A. No; but there was a matron sitting in front 
of it day and night. 

Q. All the time you were there? A. Yes. They had 
three matrons in shifts of eight hours. 

Q. Yes; but that matron was wandering around the 
* entire establishment, was she not? A. No; her desk was 
right in front of our door. 

Q. And she was not sitting there day and night, was 
she? A. I wasn’t in charge of the matrons, Mr. 
Burling. 

681 Q. But you and your wife were free to walk 
around the house or the grounds as you chose, were 

you not? A. Yes; but the matron was always ordered 
to follow us out, either the matron or the board patrolman. 

Q. And there were no eating facilities for providing 
you with food in this board patrol station, were there? 
A. No. The few people which were— 

Q. Please just answer my question, Mr. von Opel, and 
don’t volunteer. 

The answer was no, wasn’t it?. A. No. 

Q. So that when it came time for you to eat, you were 
driven in a board patrol car in to a restaurant where you 
were provided with meals? Isn’t that true? A. Yes, and 
it is also true— 

Q. Will you please answer the question, and say nothing 
further. Your own counsel can bring out anything he sees 
fit, in addition to my own examination. 
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In other words, the conditions of detention in Miami 
were very much more pleasant than they were at Seago- 
ville, Texas? Isn’t that so? A. Definitely so, because we 
were alone and not among others. 

Q. I must ask you again to answer my question: Were 
they not physically more pleasant? 

682 Mr. Gallagher: If Your Honor please, I think he 
had not said that. 

(To Mr. Burling:) You added the “physically” and I 
think the answer ought to stand, Your Honor. 

Mr. Burling: I think the answer should be yes or no. 

The Court: I don’t know the purpose of this line of 
examination. 

Mr. Gallagher: Neither do I, Your Honor. 

Mr. Burling: We will come to it again, Your Honor. 

By Mr. Burling: 

Q. Isn’t it the fact that while you were in Miami the 
second time, you gave suggestions to Colonel Mittler for 
the purpose of causing Colonel Mittler to represent that 
you should be kept in Miami rather than returned to Seago- 
ville? A. That is not the fact, Mr. Burling—if I can 
answer the question correctly— 

Q. You have answered it. You say it is not correct 

Mr. Gallagher (to the witness): Do you wish to state 
anything further, Mr. von Opel? 

The Witness: Yes. 

Mr. Burling: Mr. Gallagher, I wish you would stop 
interfering in my cross examination. 

The Court: I think you will have to object, gentlemen. 
Otherwise you can make a note of the point and then ask 
him on redirect 




Q. After a while, it is the fact, is it not, yon were 
moved from Miami and taken to a camp near New Orleans? 
A. Yes. 

Q. Yon said yesterday it was in New Orleans and yoij, 
meant to say, did yon not, it was in Algiers, across the 
river from New Orleans? A. Yes, sir. 

Q. And yon referred to that camp as being known as 
the Jewish internment camp, did yon not? A. Yes; that 
is what it was called, by the people living in there. 

Q. Is it not the fact that yon were not interned in any 
camp, anywhere, with any person of Jewish origin who 
had been residing in the United States at the time of the 
outbreak of the war? A. I don’t quite get this question. 
You mean all people interned were coming from the out¬ 
side? 

Q. There were no persons, no Jewish persons in Algiers, 
except persons who were brought from Latin America. 
Isn’t that so? A. Yes, yon are right 

Q. Thank yon. Now, will yon state what your under¬ 
standing was as to why yon were sent to that camp? A. I 
didn’t quite get it 

684 Q. 'What was your understanding as to why yon 
were sent to that particular camp? A. My under¬ 
standing was that the Immigration Department had found 
out that it was not safe for me to go back to Seagoville, 
Texas. 

Q. And what was your understanding as to why the 
Immigration Service thought it would not be safe? A. I 
think several people had reported to the Immigration De¬ 
partment to this effect 

Q. Yon don’t claim that at this time yon yourself were 
an anti-Nazi, do you? A. I don’t know what yon under¬ 
stand by “anti-Nazi”. I was a liberal all my life. 

Q. From 1933 until the time yon were moved to Algiers, 
yon were not opposed to the Nazi regime in Germany, 




683 By Mr. Barling: 
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were yon? A. I don’t understand what yon mean by “op¬ 
posed”, yon say. It would have been ridiculous to . shout 
from the rooftops in Europe that I was against it. It 
would only have endangered my father. But everybody who 
knew me, and all of my friends, knew exactly where I stood. 

Q. Now, between 1933 and 1939 you had occasion to be in 
Germany several times, did you not? A. Yes, sir. 

Q. What does the word Parteitrag mean? A. Partei- 
trag means a yearly gathering in Nuremberg. 

685 Q. A yearly gathering of what? A. Of the Nazi 
Party. 

Q. Do you not know of your own knowledge it was the 
chief Nazi ceremonial demonstration? A. Yes, it was. 

Q. And that was held in Nuremberg, was it not? A. 
Yes, sir. 

Q. You know, do you not, that your wife had dinner 
with Adolph Hitler at Nuremberg on the occasion of the 
Nazi Parteitrag in 1938? A. Yes. She has clearly stated 
why and how. 

Q. You know that also at that occasion a woman named 
Leni Biefenstahl was present, do you not? A. Yes, sir. 

Q. And Leni Biefenstahl was very prominently associ¬ 
ated— 

Mr. Gallagher: Your Honor, I would like to interrupt 
Mr. Burling at the moment and ask what the purpose is 
of this whole line of inquiry. We don’t see its relevancy 
in this matter, and it is just consuming time, it seems to me. 

Mr. Burling: Its relevancy is, Your Honor, that I seek 
to attack the credibility of the witness. I don’t believe per¬ 
sons opposed to Adolph Hitler were also having dinner 
with him at the occasion of the Nazi Parteitrag in Nu¬ 
remberg. 

The Witness: I never had dinner with Adolph 

686 Hitler, and I never met him. 

Mr. Burling: Or that their wives were having 
dinner with him T 



Mr. Gallagher: You don’t contend this property was 
owned by Mr. von Opel, do you, Mr. Burling! 

Mr. Burling: No. I am coming to the next point, if you 
will permit it 


By Mr. Burling: 

Q. And Leni Riefenstahl was very prominently associ¬ 
ated with Adolph Hitler in the papers, was she not! A. 
She was just denazified, to my own great surprise, I 
must say. 

Q. Will you answer my question! A. What is the 
question! 

Q. Wasn’t she very prominently associated with Adolph 
Hitler! A. I couldn’t say so. She was a movie producer 
and she made at one time a film on the war. But appar¬ 
ently she is not regarded as such; otherwise she would not 
have been denazified. 

Q. Isn’t it true that every person familiar with German 
doings knew that Leni Riefenstahl was very dose to 
Adolph Hitler! A. If you depend upon newspaper gos¬ 
sip, many newspapers called her Adolph Hitler’s girl 
friend. 

687 Q. And she visited you at your home in St. Mo¬ 
ritz, did she not! A. Yes; I have known her since 
1920 or 1925. 

Q. And a man named Hans von Bibra was a guest in 
your house at St. Moritz! A. Yes. 

Q. And do you know he was the head of the Nazi Party 
organization in Switzerland! A. I didn’t know it at the 
time. And you know perfectly well the circumstances how 
I met this man, namely, to get my release from the Ger¬ 
man Army after I was mobilized. I tried everything to 
secure my safety. 

Q. Now we will go to another topic. Going back to the 
questioning which Mr. Gallagher conducted yesterday, re¬ 
lating to your position in Adam Opel prior to the General 
Motors purchase. A. Yes. 
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Q. The negotiations for the sale were commenced in 
1928, weren’t they? A. In the fall. 

Q. In the fall of 1928? A. Yes. 

Q. And you were 29 years old at that time? A. Yes, 
I was. 

Q. You were one of the most prominent automo- 

688 bile racers in all Germany then, weren’t you? A. 
I wouldn’t say that. My racing days were between 

1920 and 1923. Later on I drove a few speedboat races, 
but I retired from automobile racing. 

Q. I see. You were an airplane pilot at this time, were 
you not? A. In connection with my rocket experiments, 
I wanted to fly the plane myself, and I learned to pilot a 
plane. 

Q. And you competed in free balloon races, did you? 
A. No, with one exception. I made my pilot license be¬ 
cause I was interested in all those things. And before the 
Nazis came to power, I decided to fly a balloon in the Gor¬ 
don Bennett race, as a co-pilot. 

Q. That is the international free balloon race? A. The 
international free balloon race. 

Q. You were the co-pilot of one of the German balloons? 
A. Yes; this balloon was entered, I think, by the German 
Balloon Association in 1932. 

Q. And you were present when Mr. Gallagher made his 
opening statement in this case, I take it? Al. In regard 
to what, Mr. Burling? 

Q. You heard Mr. Gallagher’s opening statement, did 
you not? A. Yes. 

Q. And he stated, I believe, that you were widely 

689 regarded as an athlete in Germany at this time? 
A. Yes, I can say so. 

Q. And I don’t mean to ask you to be immodest, but 
would you agree that you had a position comparable to 
that held by Gene Tunney in this country at that time? 
A. Our business required to be popular. We had to sell 



bicycles and automobiles, and it could only be done by a 
lot of personal advertising. 

Q. And you had time to engage in all these activities, 
and yet by the age of 29 become the general manager of 
the largest automobile works in Europe? Is that your 
testimony? A. My sports activities, Mr. Burling, were 
restricted to Sundays. And I will be pleased to prove by 
a newspaper clipping that even in the biggest automobile 
race, the first automobile race after the war in Germany 
you see, I was in Berlin in 1931, when the race which I 
won—that they had to install a special training day for 
the Opel crew, because I had no time to go there and train 
with the other drivers. 

Q. What position do you say you held in the plant just 
prior to the sale of 1929? A. At this time my father was 
chairman of the board of directors. My uncle, Fritz von 
Opel, my godfather, was vice chairman. 

Under German law, no member of the board can be an 
officer of a corporation. And I was, therefore, the legal 
head of the Opel corporation. 

690 Q. What position did you hold? A. As alleini- 
ges Vorstandsmitglied, which means the sole man¬ 
ager—or we will call it “general manager”, if you like. 

Q. But your father was chairman of the board? A. 
Yes, sir. 

Q. Was he active in the affairs of the Adam Opel? A. 
Yes, sir. Normally it would not have been possible. But it 
was a family enterprise; so certainly there was a close 
relationship between my uncle and my father on one side, 
and me as the legal head of the corporation. 

Q. Do you think that your father was in a position to 
know who the managers were, in 1929? A. Oh, certainly. 

Q. Have you read your father’s deposition in this case? 
A. Certainly. 

Q. By the way, did you say that you raced for Germany 
in this balloon race before the Nazis came into power? A. 



No. I said the balloon was entered before the Nazis came 
to power. 

Q. But you represented Germany after they came to 
power! A. The race in 1933, in the summer, in Chicago. 

Q. After the Nazis came into power! A. Yes; 

691 they had come to power previously. 

Q. As to your father’s testimony in the deposi¬ 
tion concerning the position you held, are you familiar 
with it! A. I don’t know. 

Q. Then I will read it to you, reading from page 6 of 
the Wiesbaden deposition—and this is the questioning of 
your father relating to you: 

“And what was his position or capacity at the firm in 
3929! 

“Answer: In 1929 he was an engineer in the firm. 

“Question: In 1929 some interest in the Opel firm was 
sold to the General Motors Corporation of the United 
States, was it not! 

“Answer: Yes. 

“Question: Well, just before the sale of the interest in 
the firm to General Motors, what position did Fritz have 
with the firm! 

“Answer: A leading position with the firm in the pro¬ 
duction branch. He was, furthermore, a member of the 
board of directors.” 

Now, is that testimony of your father’s correct or in¬ 
correct! A. I don’t remember that I was a member of 
the board. That doesn’t seem possible to me. He must have 
made a mistake there. Because as I remember under Ger¬ 
man law, no officer could be a board member. But 

692 we always had our meetings together, you see. It 
was a family enterprise, Mr. Burling. We didn’t 

stick to any formalities. And certainly my father had the 
say in this enterprise. I never claimed anywheres that I 
could do anything I pleased, you see. We were all cooper¬ 
ating and working together. 

Q. But your father characterized your position there as 
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that as having a leading position in the production branch. 
Do yon think that is an accurate characterization! A. 
Production was everything with an automobile or bicycle 


corporation. And if you object to the use of the word “en¬ 


gineer”, I always signed, you know, in registration papers, 
as an engineer, and my father always signed as a “Kauf- 
mann”, or you would translate the Kaufmann as merchant. 
Those were the titles good enough for us at the time. 

Q. Now, coming to another topic, after the purchase of 
the 80 per cent of the Opel shares in 1929, you came to the 
United States, did you not! A. Yes. 

Q. And you and your wife lived in hotels in various 
American cities for about a year! Is that correct! A. Yes. 

Q. And then you went to Antwerp! Is that correct! 
A. Yes. 

Q. Where did you live in Antwerp! Will you give 

693 us the address! A. We lived in Brascard, which 
is a small town outside of Antwerp. I would rather 

call it a village. If I am correct, I think the address was 
Leopold Road, or something of the sort 
Q. Did you buy a house in Brascard! A. No; I rented 
a house. 

Q. You rented a house! A. Yes. 

Q. Was it a furnished or unfurnished house! A. It 
was a furnished house. 

Q. And did you rent it on a lease! How did you rent it! 
A. I really don’t know. Those details my wife took care 
of, and I never signed a lease. 

Q. Did you have also an apartment in Berlin at this 
time! A. No, sir. 

Q. Did you ever have an apartment in Berlin! A. No. 
Q. Can you identify the address “Bismarck Strasse 33 
Charlottenberg”! A. Yes. 

Q. What is that address! A. That is a business and 
office building. It is called the so-called Elektro 

694 Verbands Haus, an office building where all the 
electrical concerns have their headquarters. 



Q. Did you have an office in that building? A. No. 

Q. Did you have occasion to go frequently to that build¬ 
ing? A. My father had an office in that building. 

Q. Did you have occasion to go there frequently? A. 
Yes, I went there occasionally. 

Q. You were asked yesterday about your estimate of 
your father’s wealth in 1931. A. Yes. 

Q. Did I understand you to say that you thought that 
taking out the 600 Opel shares, the remainder would be in 
the neighborhood of 25 million marks? A I think I stated 
that at this time his property tax assessment was in the 
neighborhood of, I think, 21 million reichsmarks. 

And I further explained that under German law that 
does not represent the real value, but a somewhat lower 
figure. 

Q. I show you Plaintiff’s Exhibit 25, which purports to 
be the 1931 property tax return of Wilhelm von Opel, and 
ask you to examine it and see if you can state from that 
what your father’s return as his property in the year 1931 
was. A It says the total value of other property, 
695 19.9 million, which is close to 20 million. But as it 

says total value of other properties, there must be 
something else. So I think it is approximately the figure 
I gave you. 

Q. Is that figure before or after you take out the 600 
Opel shares? A Which is the date of the declaration? 
It must have been disregarding my 600 shares. 

Q. Doesn’t that tax return speak as of January 1,1931? 
A It is unquestionably not an original 

Q. I show you Plaintiff’s Exhibit 26, which purports to 
be the assessment. 

I show you Plaintiff’s Exhibit 25-A and Plaintiff’s Ex¬ 
hibit 25-B; and 25-B, in the original, was an exhibit to 
the return 25-A A. Yes. 

Q. And I invite your attention to the item indicating 
six million reichsmarks Adam Opel Aktien, valued at one 
million eight hundred thousand. A Yes. If you deduct 


475 



. Q. But you are unable to make any better estimate as 
to what tiie real value wasf A. That would be mere 
guesswork. But I thought it considerably higher. 


this one million eight hundred thousand, then the value of 
the other property, as it says here, is eighteen million. 

Q. So that as of January 1,1931, the tax value of your 

father’s property, other than the 600 Opel shares, i 
696 was 18 million marks! A. Apparently. But as I 
explained to you, the assessed valuations are con¬ 
siderably lower than the real valuations. 

Q. That is your best estimate as to the real value of the 
property which had the assessed value of eighteen mil¬ 
lion! A. Ton see, for instance, here in the Opel shares 
there you have a good example. The Opel shares are val¬ 
ued at 1.8 million. The escrow agreement said they could 
be sold at sixteen or seventeen million. So they are at 
about 10 per cent of the valuation. I don’t know how far 
that goes for other securities listed in it ^ 

Q. What is your best estimate, the best you can do, to 
estimate what your father’s net worth was, not counting 
the 600 Opel shares, in the year 1931! A. It is beyond 


me to guess at it 


Q. You did guess at it yesterday, didn’t you! A. No. 
Yesterday I said I thought the tax declaration at the time 
was about twenty or twenty-two million marks assessed 


values; and if I remember correctly, it might be the 1932 


or 1933 assessment. One of these assessments shows these 


figures, I am sure. 

Q. So that your testimony now is that you are unable j 

to make any estimate as to what your father’s real net | 

worth was! Is that right! A. I didn’t say any estimate. 

I gave you the minimum. What the maximum was 
697 is just a question of imagination. 

Q. You are unable to make any reasonable esti¬ 
mate as to what your father’s real net worth was! Is that 
right! A. The least he had was, as the tax declaration 
shows, about twenty million. 
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Q. Well, how much higher? A. I would say at least 
five million, maybe ten millions. It is a mere guess of mine. 

Q. So your present statement, if you agree that the tax 
rate shows a tax estate of about eighteen million, that it 
would be from twenty-three to twenty-eight million? A. 
You can figure it out backwards in the following way: 

He had 900 shares of Opel of his own. The price he re¬ 
ceived then was 24 million marks, and of course in addi¬ 
tion he had personal property. . 

So at this time I guess he must have been worth, let us 
say in round figures, 30 million reichsmarks, less taxes to 
be paid, of course. 

Q. And the 600 Opel shares were worth about fifteen and 
a half million, under the escrow agreement? Is that 
698 right? A. Yes; as I recall, the escrow agreement 
has had different rates, according to the time of sale. 

. Q. Assuming you would sell it in 1931— A. At the 
time of sale, it was 26 million and I guess 650 reichsmarks. 

Q. Twenty-six million? A. Pardon me—26,650 reichs¬ 
marks per 10,000 shares. 

Q. But the total is somewhere between fifteen and six¬ 
teen million reichsmarks? A. Yes, that is correct 

Q. And if we add that to your estimate, to your guess 
that your father’s net worth otherwise was thirty million, 
that would bring you to a total net worth, before October 
5, of approximately forty-five million? A. I didn’t say 
thirty million. I said one could imagine twenty-five or 
maybe even thirty. 

Q. I see. A. As a rough guess, I would say forty 
million. 

Q. Now, there were living in 1931 eight grandchildren, 
either direct heirs of Adam Opel? Is that correct? A. 
Yes, that is correct. 

Q. And there were living two sons of Adam Opel, your 
father and your Uncle Fritz? A. And my unde, yes. My 
unde was unmarried. 



699 Q. He had no children! A* And he had no 
children, no. 

Q. And yon have one living sister! A. Yes. 

Q. And no brothers! A. No. 

Q. And your six first cousins had all taken their dares 
of the Opel inheritance by inheritance, hadn’t they! A. 
Yes. 

Q. That is, by the death of their parents! A. Yes. 
Some of them had inherited, say, apart, even before the 
incorporation of the Opel enterprise. 

Q. But they took by inheritance! A. They took by in¬ 
heritance, yes, certainly. 

Q. And your sister had received a dowry or marriage 
settlement of 500,000 marks! Is that correct! A. She was 
married to a very wealthy man, a friend of our family, 
and she received several gifts, one in addition to her 
dowry, in 1933. If I remember correctly, it was an addi¬ 
tional million or so. 

Q. You are familiar with your father’s will, are you 
not! A. Yes, I am. 

Q. And there is no mention in the will of any gift other 
than the gift of the dowry, is there! A. I think it 

700 mentions gifts received. It doesn’t stipulate the 
single gifts. 

Mr. Burling: I ask that Defendant’s Exhibit 32 and 
32-A be marked for identification. 


(Accordingly, the last will and testament of Wilhelm 
von Opel, the English translation, and the German, was 
marked for identification as Defendant’s Exhibit 32 and 
32-A respectively.) 

. 

By Mr. Burling: 


Q. Will you examine, please, Defendant’s Exhibit 32-A 
and state whether that is a certified copy of your father’s 
will! A. Yes, I think it is. ^ 
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. Q- Will you turn to paragraph 4, please, or section 4. 
Will you tell me if I am translating correctly— 

“In the event that any claims for a compulsory portion 
are made, the sum of 500,000 reichsmarks plus 5 per cent 
interest, given to our daughter Elinor as a dowry on the 
occasion of her marriage, is to be charged against her or 
her descendants’ share of the inheritance, or the compul¬ 
sory portion, as the case may be.” A. Yes. 

Q. (Continuing)— 

“The same arrangement shall be effective in re- 

701 spect of the current allowances which our daughter 
Elinor is presently receiving.” A. It doesn’t say 

“allowances”. It says “laufenden zuwendungen”, which 
means everything given to her. 

Q. I see— 

“The gift of nominal 600 shares of Adam Opel A.G. 
made to our son according to the gift agreement of Octo¬ 
ber 5, 1931, shall be charged against his or his descend¬ 
ants’ share of the inheritance, in accordance with the pro¬ 
visions stipulated in the gift agreement with respect to 
the accounting”— 

Then I will not read any more. 

Mr. Gallagher: What is the date of that will? 

By Mr. Burling: 

Q. What is the date of this will? Is it not November 20, 
1938? A. Yes, I think it was a new will of my father. 

Q. Does this refresh your recollection as to whether 
your father made a gift, after your sister’s marriage, of 
a million marks to your sister? A. It isn’t specifically 
mentioned in there. I told you from the beginning I don’t 
remember it was mentioned, only it says in a general way 
that everything given to the sister should be accounted 
for. And that certainly would include the gift of 

702 1933. 




Q. What is the gift of 1933! A. A gift of my father to 
my sister. 

Q. What is the amount of that gift! A. If I remember 
correctly, it was around a million reichsmarks. 


Mr. Burling: Will Your Honor give me a moment! 

I offer Defendant’s Exhibit 32 and 32-A in evidence. 
Mr. Gallagher: No objection. 

The Court: It will be received. 


(The documents previously marked for identification 
Defendant’s. Exhibits 32 and 32-A were received in evi¬ 
dence.) 


By Mr. Burling: 


Q. How do you translate a word in paragraph 4 of the 
will—“laufenden zuwendungen”! 


Mr. Gallagher: Would you mind handing it to him, 
please! , * 

The Witness: “Laufenden zuwendungen.” 


By Mr. Burling: 


Q. How do you translate those words!. A. It is hard 
to translate. 

Q. Well, what does the first word mean! What is “lau¬ 
fenden”! A. If you are asking me for a legal opinion, I 
don’t know what a lawyer understands by it. 

703 Q. What do you understand by it! A. I under¬ 
stand by everything— 

Q. What do you understand by the word “laufenden” 
please! A. “Laufenden” normally means something re¬ 
peatedly given. 

Q. And what does “zuwendungen” mean! A. “Zuwen¬ 
dungen” means—it is a very wide word, you see, in a 
very wide sense. It means everything given to a person. 
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Q. Does it mean anything more than a gift? A. It in¬ 
cludes, as I see the word, it includes everything for which 
the other person hasn’t to return anything. In my opin¬ 
ion, it includes gifts too, certainly. 

Q. And will you agree that “laufenden”, in this con¬ 
text, means “current”? A. It means repeatedly. 

Q. I see. Your father didn’t repeatedly, your parents 
didn’t repeatedly give your sister a million marks, did 
they? A. No, sir. They couldn’t even give her any cur¬ 
rent expenses, because she was living in Switzerland. So 
what you imply cannot be a fact, on account of the cur¬ 
rency regulations. The will was made in 1938, and she was 
living in Switzerland. 

Q. Do you have any knowledge as to why your 

704 father referred specifically of 500,000 marks, and 
did not refer to a gift of a million marks which you 

say he made? A. He referred to it—not specifically. 

Q. In the phrase “repeatedly give gifts”? A. He spe¬ 
cifically says “and future donations”, or however you 
translate “zuwendungen”. So there was a provision even 
included for future acts. 

Q. I thought you agreed that “laufenden” could be 
translated “current”. A. There is a sentence following 
it, and you must read both sentences together. 

Q. The following sentence reads as follows: 

“The gift of nominal or six million shares of the Adam 
Opel A.G.”— A. No; that is not the sentence I mean, Mr. 
Burling. 

Q. Then will you read it to the Court, the sentence you 
had in mind? A. May I see the German? 

Q. That is the German (handing). A. It says here: 

“Which our daughter will receive or is going to receive.” 

You see, the word “noch” implies a future act. 

Q. This will is made in 1938, isn’t it? A. Yes. 

705 Q. So a gift made in 1933 would not be a future 
gift, would it? A. Certainly not, no. 

Q. And the gift which you say was made of a million 
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By Mr. Burling: 


marks in 1933 is not referred to in the will, is 
it is not referred to, only in a general way. Everything 
she received before or, say, after should be accounted for. 

Q. Is it not the fact that, assuming you were given the 
600 shares of Opel as you stated, you were the only grand¬ 
child of Adam Opel that took a large part of the 
Opel wealth by a gift from a parent while the parent 
alive! A. Two cousins of mine had gotten even 
amounts by inheritance. 

Q. Will you please answer my questions, Mr. von Opelt 
You can understand that question. A. You mean by way 
of gift! 

Q. You heard the question, did you not! A. You asked 
me, if I understood correctly— 

Will you read it again to me! 


The Reporter (reading): “Question: Is it not the 
that, assuming you were given the 600 shares of Opel as 
you stated, you were the only grandchild of Adam 
that took a large part of the Adam Opel wealth by i 
from a parent while the parent was alive!” 

706 The Witness: Yes, that is correct. 


Q. Thank you. Now, did I understand you 
testify that in the conversations of October, 
father said to you that this gift of 600 shar 
would put you ahead of your sister! A. Definitely so, 

Q. And did he say that what he wanted you to do was 
to take the capital, which would yield an income of, say, 
a million marks a year, and keep for yourself the equiva¬ 
lent of what your salary from Adam Opel had been, and 
to accumulate the rest on behalf of your sister! A. That 
is not a good expression—“accumulate on behalf of my 
sister.” She never was to receive accumulated amounts. 
There was just an accounting procedure. 
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Q. You were not to take more than 20 per cent? Is that 
correct? A. Approximately, yes. 

Q. And the remaining 80 per cent was to be piled up? 
Isn’t that so? A. “Piled up” isn’t the proper expression, 
Mr. Burling. 

Q. Fine. Well, what was to be done with the remaining 
80 per cent? A. It was to be accounted for. 

707 Q. What was to be done with it, sir? A. It was 
to be accounted for, as stipulated in the gift con 

tract 

Q. Will you tell me what was to be done with the remain¬ 
ing 80 per cent? You were to get 20 per cent. What hap¬ 
pened to the rest of it? A. I don’t understand your ques¬ 
tion. 

Q. Assume that a million marks is earned in the year 
1932, from the investments which are the proceeds of the 
600 Opel shares. A. Yes. 

Q. Under your father’s expressed intention, you were to 
take 20 per cent, or 200,000 marks for yourself? A. It 
was understood this way in the beginning, yes. 

Q. Thank you. What did your father say to you was to 
be done with the remaining 800,000 marks? A. I had to 
account for it with my sister. 

Q. Well, will you explain what you mean? A. I am not 
a lawyer. It is clearly explained through the “ausgleich- 
nng”. 

Q. Where would the money be placed? A. The gift 
contract does not say anything about where the money 
has to be kept It is just as I tried to explain to you, an 
accounting procedure. 

Q. All businesses are carried on with accounting 

708 procedures, Mr. von Opel; but an accountant can say 
where the money is. What was to happen to the 

money? Would it just disappear? A. I was entirely free 
to dispose of it as I wanted. Only in the case of the death 
of my parents, I had to account for this amount. 

Q. I see. What did your father tell you he wanted you 
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to do with the 80 per cent, until the death of both of your 
parents? A. Nothing. 

Q. Well, then you were to accumulate it, if you were to 
do nothing with it? Isn’t that so? A. Will you just read 
the gift contract; everything is clearly stated in there. 
There is no instruction in the gift contract obliging me to 
keep any amounts in this way or the other, not a word of 
that. 

Q. I have read that instrument myself, Mr. von Opel 
I want to know now what your testimony is as to what you 
and your father talked about in Wiesbaden and Ruesses- 
heim, in October, 1931, with reference to the 80 per cent 
of the income. A. He told me he wanted his both children 
to be on the same basis; and if he would make quite a 
considerable gift to me, that I should account for it with 
my sister. He didn’t want her to be put at a dis- 
709 advantage. And for this reason there are many para¬ 
graphs in regard to undrawn earnings, as it is 
translated here, which were stipulated into the contract 
And Dr. Hachenburg paid specific attention to this para¬ 
graph. 

Q. Yes, Mr. von Opel. But I still want to know about the 
80 per cent Isn’t it the fact that you were to take 20 per 
cent for yourself, for your living, and that you were to 
employ the other 80 per cent of the income in some man¬ 
ner? A. There is nothing stipulated in the gift contract. 

Q. I have read that many times. I am asking you about 
your discussions with your father. A. I just repeated to 
you what he said, namely, he said he wanted both children 
to be on exactly the same basis. 

Q. What did he say to you, Mr. von Opel, again assum¬ 
ing you have a million marks, which is what you testified 
yesterday, I think, did you not, he said, “You will have an 
income of about a million marks from this gift”? A. Yes, 
he figured it out and compared it with my former income 
at the Opel Corporation. 

Q. And he said, “If you keep 20 per cent of the income 




from this gift, you will have about the same income as 
you had before.” 

Can’t you tell us at all what he said he wanted you to 
do with the remainder, except to account for it? A. I 
can only repeat what is stipulated in the gift con- 

710 tract You must read the gift contract I am not a 
lawyer. 

Q. I wasn’t present in Ruesselsheim, either. I am trying 
to find out what your father said. I do not know where the 
80 per cent was to go. 

In the year 1932, assuming your father and mother did 
not die, were you to deposit the 80 per cent in the bank, 
were you to invest it, or were you to buy a yacht with it? 
A. No; nothing was said about it in the gift agreement 
I could freely do with it what I wished. But at the end 
after my father’s death, I had to account for it to my sister. 

Q. But you testified yesterday you were to take 20 per 
cent for yourself. A. Yes. 

Q. And that leaves the remaining 80 per cent just float¬ 
ing with no instructions from your father as to what to 
do with it? Is that correct? A. Yes, correct. 

Q. Have you ever before stated the contention that the 
split, 80-20, you have just testified about, was because of 
your father’s interest in your sister? 

Have you ever indicated that before yesterday to any 
official of any Government or in any court proceeding in 
any country? A. Everybody who reads this gift 

711 contract and sees that the biggest part of it refers to 
this matter of accounting, must naturally see it 

Q. There is nothing in Plaintiff’s Exhibit 5, that is, the 
gift agreement, that says that the reservation that you are 
to take only 20 per cent of the income is for the purpose of 
equalizing the treatment of you and your sister, is there? 
A. It is expressly stated that the undrawn amounts mean¬ 
ing this 80 per cent, are to be added to the capital for ac¬ 
counting purposes. It is clearly stated in the gift con¬ 
tract 
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Q. Now, coming to another topic: 

Yon said yesterday, did yon not, when yon arrived in 
New York in October, 1931, yon went at once to the Na¬ 
tional City Bank and inquired as to who was the officer 
who had charge of the escrow agreement with General 
Motors? A. Yes, I did. 

Mr. Gallagher: I don’t believe he stated that, Mr. Burl¬ 
ing. I believe he said in charge at National City Bank of ’ 
the escrow agreement. 

Mr. Burling: I don’t understand the objection. 

Mr. Gallagher: I believe yon misstated his testimony of 
yesterday. I am merely trying to correct it. I believe the 
witness stated yesterday, when he arrived in New York 
he wanted to find who the escrow agent was at the bank, 
and not who was in charge at General Motors. 

712 By Mr. Burling: 

Q. All right, I will take your counsel’s question, Mr. 
von Opel. Didn’t you say you wanted to find out who the 
official of the bank was who was in charge of the escrow 
agreement? A. That is correct I didn’t know the name 
of the official. 

Q. And then you found the name of the official? A. 
Yes, I did. 

Q. And then you went to see him? A. Yes. 

Q. And you told him about this deed of gift, did you? 
A. Yes, sir. 

Q. And that was Mr. Pratt? A. Yes. 

Q. And the escrow agreement was with the National 
City Bank? Is that right? A. Yes. 

Q. Don’t you know as a fact that Mr. Pratt was not even 
an official of the National City Bank? A. I didn’t get this 
question. 

Q. Did you not know it to be a fact that Mr. Pratt was 
not an official of the National City Bank? A. That is per- 
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fectly new to me. I hope yon don’t mix him np with Mr. 
Pratt of General Motors. There is another Mr. 

713 Pratt in General Motors. But I think he is no rela¬ 
tive of Mr. Pratt of the National City Bank. 

The gentleman I have in mind is vice president Pratt; 
I forget his initials. 

Q. I show yon Defendant’s Exhibit 33 and ask yon if 
that refreshes yonr recollection. 

Mr. Gallagher: What is that exhibit? 

Mr. Bnrling: A letter from Mr. Sammis, vice president 
of the City Bank Farmers Trast Company. 

Mr. Gallagher: And dated when? 

By Mr. Bnrling: 

Q. Mr. von Opel, I wish to state to yon that this is a let¬ 
ter from Mr. Sammis, the vice president of the City Bank 
Farmers Trast Company. A. Yes. 

Q. To John Thomas Smith, vice president of General 
Motors Corporation. A. Yes. 

Q. The genniness of which is admitted by the plaintiff. 
A. The Sammis was City Bank Farmers Trast. 

Q. That is correct And he is admitted to be vice presi¬ 
dent of City Bank Farmers Trast Company. A. Yes; 
they have many vice presidents. 

Q. I call yonr attention to the words “Referring to 

714 yonr inquiry of our Mr. Pratt”— 

Does that refresh yonr recollection as to who Mr. 
Pratt was? A. Yes, that is the name which I mentioned. 

Q. This is a letter by the City Bank Farmers Trast Com¬ 
pany relating to “our Mr. Pratt”. A. Yes. 

Q. And that does not refresh yonr recollection that Mr. 
Pratt was not an official of the National City Bank? A. 
It refreshes my recollection that he was, because it refers 
to him as “onr Mr. Pratt”. 

Q. An official of a different bank refers to him as “onr 




Mr. Pratt”, and that refreshes your recollectio: 
an official of the National City Bank? A. The 
City Bank and City Bank Farmers Trust is 
tion, merged now at this time, I think not 
certainly under joint management 
Q. They have completely separate staffs of officers, 
they not? A. I don’t know the relation between the two 
banks. I only know they are cooperating closely together. 
And I think it is not unusual that a vice president of the 
City Bank Fanners Trupt refers to a vice president 
the other bank as “our Mr. Pratt” 


Mr. Burling: I offer Defendant’s Exhibit 33 in 
715 evidence, Your Honor. 

Mr. Gallagher: No objection. 

The Court: Very well. 


(The document referred to was marked and received in 
evidence as Defendant’s Exhibit No. 33.) 


By Mr. Burling: 

Q. Of what country do you purport to be a citizen, Mr, 
von Opel? A. I am a citizen of Liechtenstein. 


Mr. Gallagher: That has been stipulated, Mr. Burli 
Mr. Burling: I am going on to something else. 

Mr. Gallagher: Then the word “purport” should be 
stricken. It is stipulated he is a citizen of Liechtenstein. 


Q. Did you acquire such citizenship by naturalization? 
A. Yes, I did. 

Q. At the time you were naturalized, did you take an 
oath of allegiance? A. No; that is not required by law. 

Q. You took no oath of allegiance? A. No: it is not 


By Mr. Burling: 
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required by Liechtensteinean law. It can be taken any 
time after naturalization and has nothing to do with the 
naturalization proceeding as such. 

For instance, you will find in the laws that all 

716 women don’t need to take an oath at all to become 
a citizen. It is only taken for those who, I think 

people of military age, and in such cases. 

Q. Did you ever* take an oath of allegiance to Liechten¬ 
stein? A. No, I did not 

Q. Do you regard Liechtenstein as your adopted country? 
A. Tes, I did. 

Q. Do you now? A. Please? 

Q. Do you now regard Liechtenstein as your adopted 
country? A. Certainly. 

Q. Do you feel allegiance toward Liechtenstein? A. I 
do. 

Q. What kind of a government has it? A. It is a prin¬ 
cipality. 

Q. At the time you were naturalized, what was the 
name of the reigning prince? A. It was Prince Constan¬ 
tine. . 

Mr. Burling: Will you stipulate that the correct name 
is Franz Josef, II? 

Mr. Gallagher: I haven’t any idea who it may be. 

Mr. Burling: I state I can prove it is a matter of 

717 judicial notice. I can bring in the textbooks. 

Mr. Gallagher: Well, you prove it I cannot see 
the relevancy of this, Tour Honor, in view of the fact that 
he is a citizen of Liechtenstein. 

The Court: I think that there may be some relevancy. 

By Mr. Burling: 

Q. When did the reigning prince at the time you were 
naturalized ascend the throne? A. I think the former 
prince resigned. It was his unde. 

Q. That isn’t responsive to my question, Mr. von Opel 
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At the time you were naturalized, somebody was Prince of 
Liechtenstein. A. Yes. 

Q. What is your best judgment as to when that man 
ascended the throne? A. Prince Leopold, you mean? 

Q. Whoever the prince was. A. If I recollect it cor¬ 
rectly, it must have been, I think the old prince resigned 
in the thirties, I think the middle thirties, if I am not mis¬ 
taken. 

Q. Do you regard your allegiance to Liechtenstein such 
as it would include a duty to fight in defense of your coun¬ 
try? A. I am not a militarist, and I am not used to 
718 speak in such terms. If I would have to fight, in 
Switzerland or Liechtenstein, which I regard as one 
unit, I certainly would fight for them. 

Q. Well, you are not a citizen of Switzerland, are you? 
A. But Liechtenstein and Switzerland are very closely re¬ 
lated. In fact we are represented by the Swiss Foreign 
Office. And as I could not yet become a Swiss citizen, I 
decided to become a Liechtensteinean citizen, which is the 
closest I could come to it 

Q. What does the flag of Liechtenstein look like? A. 
It is blue and red. 

Q. Do you know whether during World War 13 your 
country was invaded? A. During World War II? 

Q. Do you know as a fact, was it or was it not invaded? 
A. Well, Liechtenstein wasn’t invaded, no. It is part of 
Switzerland, and they have a military union with Switzer¬ 
land. The Swiss would have fought for Liechtenstein. 

Q. Whether or not war was declared or not, did soldiers, 
not Liechtensteinean or Swiss, enter Liechtenstein? 

Mr. Gallagher: Will you state the time, Mr. Burling? 

Mr. Burling: During World War IL 

Mr. Gallagher: During World War II—does that mean 
1942 or 1939? Will you state the time? 

Mr. Burling: No, I won’t. I think, if this man 
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719 doesn’t know whether his country was invaded— 

Mr. Gallagher: He was interned from 1941 on. 

The Court: We will let him answer. 

The Witness: I am not aware of the fact that Liechten¬ 
stein was ever invaded. 

By Mr. Burling: 

Q. Isn’t it the fact that in 1945, Russian soldiers who 
had deserted to the German Army entered Liechtenstein 
in great numbers, ahead of the— A. Romanian soldiers 
entered Liechtenstein as well as Switzerland, as deserters, 
and were interned, and perhaps French soldiers and maybe 
Russian soldiers. At the time I was not present there. 
But there certainly was no invasion of Liechtenstein. It 
would have been an invasion of Switzerland, and every¬ 
body would know about it. 

Q. As a result of the inrush of Russian soldiers in Liech- 
. tenstein, don’t you know the towns of Liechtenstein were 
abandoned— 

Mr. Gallagher: If your Honor please, all this witness 
could possibly know about thi,s situation could be by read¬ 
ing it in the newspapers or elsewhere. He was in the 
States since 1940, and was in internment at the time Mr. 
Burling is talking about. 

The Court: He is trying to show what knowledge he 
kept of conditions in this country. I will permit it. 

. 720 By Mr. Burling: 

Q. Is Liechtenstein an absolute monarchy, or is 
some other sort of government? A. It is, as I say, a con¬ 
stitutional monarchy. 

Q. Can you tell me within 25 years when the constitu¬ 
tion was adopted? A. Before the First World War, Liech- 



491 


tenstein had a loose relation to the Austrian-Hungarian 
Empire. And after the First World War, they came over 
to the Swiss side, and I think that about this time certain 
changes of the constitution took place. 

Q. Does it have a legislature! A. Yes, there is a legis¬ 
lature. 

Q. What kind! A. An elected legislature. 

Q. Of how many houses! A. One house. 

Q. How long has Liechtenstein been an independent sov¬ 
ereign principality, approximately! A. That goes back, 
I think, since its separation from the Austrian-Hungarian 
Empire. They were part of it and then split under those 
rulers. I think it was in the beginning of the Nineteenth 
Century, if I am not mistaken. 

Q. In the Napoleonic era! A. That is possible. 

721 Mr. Burling: I advise counsel, and if they refuse 
to stipulate, I will prove the correct answer to that 
is 1866. 

By Mr. Burling: 

Q. What is the approximate population of your coun¬ 
try! A. Ten thousand inhabitants. 

Q. What is the approximate population of the capital 
of your country! A. I should say Vaduz is, I would say, 
about—well, you would not even call it a city. It is more 
or less of a town, a little town—I think about 2,000 or 
2,500 inhabitants. 

Q. When did you last set foot in Liechtenstein! A. I 
think I was there last in 1938. 

Q. How did you happen to be there! A. I passed 
through Liechtenstein. 

Q. In an automobile, or in a train! A. In an automobile. 

Q. And how long did it take you to drive through Liech¬ 
tenstein! A. It is a very small country. If you really 
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drive fast, you can go through there in, it depends upon 
which side to which you go. 

Q. Well, Liechtenstein, the main road between Austria 
and Switzerland runs through Liechtenstein, doesn’t 

722 it ? A. Yes, and also the railway. 

Q. And if you were going from Austria to Switzer¬ 
land, you could drive through in less than half an hour, 
couldn’t you? A. Ye.s, you could do that. 

Q. And have you ever been in Liechtenstein except while 
passing through it? A. No. 

Q. And you were not in Liechtenstein at the time you 
were naturalized, were you? A. No. I could not go, be¬ 
cause at the time I was rather sick and could not go per¬ 
sonally. 

Q. Are you familiar with the Liechtensteinean natural¬ 
ization law? A. I only know what my lawyers told me 
about it. 

Q. Were you not told that in order to become natural¬ 
ized in Liechtenstein, it is necessary first to acquire 
membership in a community in Liechtenstein? A. Yes, 
definitely. That is the same all over Switzerland and 
Liechtenstein. 

Q. Thank you. And what community did you become a 
member of? A. The community of Planken. 

Q. Is it not true that the law provides that except under 
special circumstances, an applicant for naturaliza- 

723 tion must be a resident of the community for three 
years prior to naturalization? A. That is not cor¬ 
rect. The naturalization law says that in special cases 
exemption from this ruling can be made. 

Q. That is what I said. The law provides that except 
under special circumstances one must be a member of the 
community for three years, doesn’t it? A. I don’t know. 
I think it says a resident of the community. 

Q. All right Have you ever been in Planken? A. Yes. 

Q. When? A. I drove through there. I drove through 
Liechtenstein quite frequently. 
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Q. And did you drive through Planken also! A. I 
think, yes. It is more or less a little village. It is right on 
a plateau overlooking the Rhine Valley. 

Q. Now, what are the exceptions to the rule that you 
must reside in the community for three years prior to 
naturalization! 


Mr. Gallagher: Your Honor, I would like to renew my 
objection again to the length of this cross examination on 
this particular subject, in view of the fact that the Gov¬ 
ernment has heretofore stipulated that this man is a citi¬ 
zen of Liechtenstein. 

724 Mr. Burling: If Your Honor please, our position 
is that as a matter of international law Liechten¬ 
stein is an independent sovereign power, and We cannot 
look behind its rules. And if my pet poodle were to be 
given citizenship by Liechtenstein, there would be nothing 
we could do except accept it 

Mr. Gallagher: Absolutely, and that is the right of the 
sovereign of any nation, and you know that, Mr. Burling. 

Mr. Burling: And that is all we have conceded, that 
Liechtenstein has done this; and I shall come to the mo¬ 
tives of that principality in a moment. 

The Court: I had the impression that the point was to 
be made that under certain conditions the German citizen¬ 
ship would not be given up. 

Mr. Burling: That is correct. Your Honor. That is what 
this is offered for. 

The Court: And I understand you are trying to estab¬ 
lish the conditions which would indicate he hadn’t really 
forsaken his German citizenship. . 

Mr. Burling: That is exactly what I am trying to es¬ 
tablish. 

The Court: I will take it, and we can hear you on it at 
the end of the case. 
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By Mr. Burling: 

• i 

Q. Do you know what the exceptions to the three-year 
residence rule are? A. No, I couldn’t tell you that. 

725 Q. Did you pay anything to the community of 
Planken? A. Yes. 

Q. How much did you pay to the community of Plan¬ 
ken? A. The community assessed me, I think, it was the 
sum of around thirty or thirty-five thousand francs. 

Q. That is about seven thousand dollars? A. Yes. 

Q. And did you pay anything to the Principality of 
Liechtenstein, also? A. Yes. The law provides that 50 
per cent of the amount paid to the community has to be 
paid to the Principality. 

Q. So how much did you pay in all to Liechtenstein? 
A. I paid to the Principality thirty-five thousand and 
seventeen thousand five hundred—or thirty-five thousand 
to the community and seventeen thousand five hundred 
accordingly to the Principality. And sent out several reg¬ 
istration fees and so on and so forth. I don’t remember 
those figures. 

Q. Will you agree with me that the total budget of the 
Principality of Liechtenstein the year you were natural¬ 
ized was about two million Swiss francs? A. About, yes, 
it is a very low budget. 

Q. So that what you paid to Liechtenstein in the 

726 year you were naturalized is equal to about 3 per 
cent of the entire gross budget of the Principality? 

Isn’t that right? A. No, that is not correct. Because the 
community keeps what she gets. Because a community, 
under Swiss law, has to take care not only of its members 
but also of the dependents of the members. It is quite a 
heavy obligation, which a community under Swiss and 
Liechtensteinean law undertakes. 

Q. But, at any rate, the sum of money you paid into 
Liechtenstein, either to the Principality or the commu¬ 
nity, was equal to about 3 per cent of the budget of the 


Principality of Liechtenstein? A. That is not correct, 
Mr. Burling. You capnot take any sum and refer to a 
budget of another unit. 

As I told you, what you pay to the community, stays in 
the community, and then in turn guarantee your liveli¬ 
hood in time of distress. 

Q. You have made that point, but what I have asked 
you seems to me to be a simple question— 

The sum of money which you paid, either to the Prin¬ 
cipality of Liechtenstein or to the community, added to¬ 
gether, is equal to a sum which is 3 per cent of the total 
budget of the Principality? A. Mathematically taken, yes. 

Q. Thank you; that is what I asked you. 

727 Do you know the approximate population of the 
community which you bought into? A. I think they 
have about, I would say, offhand, four or five hundred 
members. 

Q. Would you agree with me if I told you that the books 
of reference state that it is 100? A. No; I think it is 
more than 100. It is a very small place. 

Q. Now, in addition to the sums of money you paid out¬ 
right to the community and to the Principality, you lent 
thirty-five thousand Swiss francs to the Prince of Liechten¬ 
stein, did you not? A. That is not correct, either, Mr. 
Burling. That is another provision of the law— 

Q. Do you say it is not correct? A. Yes. 

Q. Thank you. Then I ask you, didn’t you previously 
testify you did lend the Prince of Liechtenstein thirty-five 
thousand Swiss francs? A. That must 'be a mistake. I 
investigated into the matter, and I regret these mistakes. 
And I found out differently. I think there was an amount 
of 30,000 Swiss francs— 

Q. Will you try to answer my question, please? 

Mr. Gallagher: Let him finish, Mr. Burling, please. 
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Mr. Burling: I am repeatedly trying to get the 

728 witness to answer a question and not make a gen¬ 
eral speech. I am not required to let the witness 

finish, if he goes on beyond the question. 

By Mr. Burling: 

Q. The question was, did. you previously testify you 
lent the Prince of Liechtenstein 35,000 Swiss francs? A. 
That is possible. I don’t remember, though. 

Q. I will ask you if you gave the following testimony 
in April, 1942, . to the Miami alien enemy hearing— 

I am reading from pages 60 and 61 of the transcript: 

“Mr. von Opel (going on): And on top of that, they ex¬ 
pect the Liechtensteinean citizen to acquire some Govern¬ 
ment bonds; and so I acquired about $10,000 worth in 
interest bearing but non-transferable Government of 
Liechtenstein Government bonds. 

“So the whole transaction, including these bonds, which 
I still own, I think the whole thing was about, let me see, 
about $20,000. 

“How many francs would that be? 

“Answer: About 90,000 francs. 

“Question: Did those bonds represent a loan to the 
Prince of Liechtenstein? 

“Answer: Yes, the bonds, they are worth about, I should 
say, thirty or thirty-five thousand francs. 

“Question: Is it really a loan directly to the 

729 Prince? 

“Answer: A 3 per cent loan, interest bearing 

bonds.” 

The Witness: You said is it a completely correct state¬ 
ment. I stated it was given to the Government of Liechten¬ 
stein. I never paid anything to the Prince. 

By Mr. Burling: 

Q. Weren’t you asked, “Is it really a loan directly to 
the Prince?” 
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And didn’t you say—“A 3 per cent loan”? A. It means 
the Principality, I mean, not to the Prince personally. I 
never gave a loan to the Prince personally. It is clearly 
•stated it was given to the government of Liechtenstein.. 

Q. And were you questioned during the Miami hearing 
about the political ties of Liechtenstein? Al. I don’t re¬ 
member it. 

Q. Do you remember saying this—and I am reading 
from page 58: 

“About five years ago there was a vote going on, and 
they had, I think, one or two Nazi members in the Liech- 
tensteinean Parliament, and they were outvoted, I two 
votes against fifty or sixty.” A. Yes; that is what I 
was told. 

Q. Don’t you know that the total membership of 
730 the Liechtensteinean Parliament is 15? A. That 
is possible. I only wanted to express—I think there 
are more than 15, Mr. Burling— 

I only wanted to say, I was asked whether Liechtenstein 
was, or had connections with some Nazi Party, or any 
connections with Germany. And I said, “No; in fact, they 
are anti-Nazi, and there is but a small fraction of the 
population sympathizing with them.” 

Q. Who handled your naturalization in Liechtenstein? 
A. I did not get it. 

Q. What attorney handled your naturalization in Liech¬ 
tenstein? A. Dr. Marxer. It was handled between Dr. 
Henggeler— 

Q. Will you examine a full page advertisement in a 
brochure on Liechtenstein and examine an advertisement 
from one L. Marxer, lawyer, and state whether or not that 
is the man who did it? A. Yes, I think that is a Mr. 
Marxer. He was a former government official and he is 
regarded as one of the outstanding lawyers in Liechten¬ 
stein. 
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Mr. Burling: Your Honor, I don’t wish to clutter the 
record, but I will ask leave to hand this book to Your 
Honor. 

Mr. Ingoldsby: May we see it first? 

(The book having been handed to counsel for plaintiff:) 

Mr. Gallagher: Bo you have a translation of this? 

731 Mr. Burling: No. You don’t need one. 

Mr. Gallagher: Do you want to put the last sheet 
in? 

Mr. Burling: I wish to show His Honor the last sheet. 
(The matter referred to was handed up.) 

By Mr. Burling: 

Q. Will you examine Section 14 of the Liechtensteinean 
citizenship law for a moment? A. Yes. 

Q. Will you see if I translate correctly— 

“The Government or an agency authorized by it shall 
accept the oath after citizenship has been granted. 

“The oath of citizenship shall be”— 

A. I can’t translate it so fast. 

Q. I see. A. You see clearly expressed here, Mr. Burl¬ 
ing, that the oath has nothing to do with the naturaliza¬ 
tion. 

Q. Will you translate it? A. It is only an additional de¬ 
vice which can be taken or cannot be taken. It is entirely 
up to the government what they do, and it clearly states 
that all females are exempt from it 
Q. Doesn’t it provide that males of age are not exempt 
from it? A. I cannot tell you in detail what their 

732 customs and rules are. 

Q. What is your real name, in full? A. Fritz 
von Opel 

Q. Isn’t it Baron Fritz von Opel? A. No, sir. 
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Q. Have you ever held yourself out to be a Baront .A. 
No, sir; I protested it wherever I could. 

Q. Isn’t it the fact that you repeatedly were addressed 
as Baron, by business associates? A. No. Many people, 
for instance, if you will read Miami or Palm Beach news¬ 
papers, you will see they always make over any Europeans; 
they make a “count” or “Baron” out of it. It is a kind 
of nobility, and if people want to be polite they can even 
address you as Baron, and it isn’t very wrong because it 
is the lowest rank of nobility. 

Q. I show you Defendant’s Exhibit 34-A and ask you if 
it refreshes your recollection as to whether business as¬ 
sociates addressed you as “Baron”. It begins, in English, 
“My Dear Baron”, doesn’t it? A. Yes, it does. 

Q. And did you receive that letter? A. I can’t remem¬ 
ber it, but it is perfectly possible. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

733 (The document referred to was marked and re¬ 
ceived in evidence as Defendant’s Exhibit 34-A.) 

The Witness: As I told you, it is a polite way of ad¬ 
dressing people of nobility. 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 35-A and ask you if 
that refreshes your recollection as to whether you were 
ever addressed as “Baron” by business associates? A. 
Yes, that is again a letter of Dr. Henggeler. If you com¬ 
pare those letters, written before 1936, or I would say 1935, 
you will see it was given up by Dr. Henggeler, on my wish. 

Q. But at any rate Dr. Henggeler in 1934 corresponded 
with you as “My Dear Baron”? A. Yes, until I protested 
to him and said he should leave this monkey business out. 
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Mr. Ingoldsby: Are these offered only as proof of the 
fact that he was addressed as “Baron”! 

Mr. Burling: That is right. These documents are offered 
only for the salutation. In each case it is “My Dear Baron”. 

Mr. Gallagher: No objection. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 35-A.) 

The Witness: At the enemy alien hearings in Miami, I 
formally protested the misuse of this word “Baron.” 

734 Br. Mr. Burling: 

Q. Isn’t it true yon quite commonly told people you were 
“Baron” until the year 1940 or 1941, until which time or 
at which time your attorney, Mr. Isadore Kressel, said to 
you, in words or in substance. “This Baron stuff doesn’t 
go over very well in America, and I advise you to drop it”! 
A. I do not remember it, Mr. Burling. That is fantastic, 
because I never used this title, and my name, which was 
quite famous in sports world, was always good enough 
for me—Fritz von Opel, manufacturer of households goods. 

Q. Did you ever tell anyone Mr. Isadore Kressel or 
any other lawyer had ever told you to abandon the use of 
the title “Baron”! 

Mr. Gallagher: We object, Your Honor, to that line of 
questioning. 

On what basis are you asking that, Mr. Burling! 

Mr. Burling: It will be shown in the next question. 

Mr. Gallagher: I want you to particularize it before we 
answer it 

The Court: What is the question! 

The Reporter (reading): “Question: Did you ever tell 
anyone Mr. Isadore Kressel or any other lawyer had ever 
told you to abandon the use of the title Baron!” 
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The Witness: I never used this title; so there was no 
reason for anybody to advise me differently. 

735 By Mr. Burling: 

Q. So that the answer to my question is no! Is 
that correct! A. I am not aware I ever used this title on 
my own. 

Q. Are you unable to answer my question! A. Would 
you please repeat it! 

Q. Did you ever tell anyone that your lawyer, or in 
particular Mr. Isadore Kressel, had advised you to aban¬ 
don the use of the title “Baron”! A. That seems hardly 
possible, Mr. Burling. 

Q. Did you ever tell Mr. J. Mason Haughland! A. I 
never used this title. 

Q. Did you ever tell Mr. J. Mason Haughland that 
Isadore Kressel or some other lawyer had advised you to 
drop the use of the title “Baron”! A. It is fully impos¬ 
sible, because I never used this title. So there never was 
any reason for me to tell anybody that anybody else ad¬ 
vised me about it 

Q. Whether or not there was a reason, did you tell Mr. 
Haughland that! A. Never. 

Q. Thank you. Have you ever bribed any official in any 
country! A. I am not aware of this fact, Mr. Burling. 

Mr. Gallagher: We will have to ask Mr. Burling to 

736 particularize on that question, again, Your Honor. 

Mr. Burling: I have a right, I submit, Your Honor, 
to ask a general question and then come to the particular 
question. 

The Court: I think a bribery of any person would be too 
remote. I sustain the objection to that 

Mr. Burling: Your Honor, I offer it on two grounds: 

One, the witness has previously testified inconsistently 
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concerning bribery, and his inconsistent testimony goes 
to his credibility. 

The Conrt: Well, I am not going to try a bribery case 
here—not unless yon bring it in with something connected 
with this case. I will have to sustain the objection, on the 
ground it is general 

Mr. Burling: But, if Your Honor please, the principal 
purpose of this is to show a series of inconsistent state¬ 
ments concerning bribery, made under oath, which goes 
directly to credibility, I submit. 

The Court: You will have to give me authorities on that. 

Mr. Burling: If I can show that the witness has testified 
under oath, or testified to Government interrogators 
with two diametrically opposite stories concerning a par¬ 
ticular incident involving bribery, then one of those must 
be false. 

The Court: Well, it would not be proper cross examina¬ 
tion anyway. If you prove that independently, I 
737 will consider it. 

Mr. Burling: The independent proof would be to 
ask him if he did not testify concerning certain matters. 

The Court: I don’t follow you at all You say you want 
to prove by some other witness that he testified? 

Mr. Burling: No, Your Honor. I have statements from 
this witness which it is impossible to reconcile; so that one 
of them or the other of them must be false. And I say that 
goes to the general credibility of the witness. 

The Court: You mean with respect to bribery? 

Mr. Burling: No, with regard to any issue. If this man 
testified one way at one time, and another way at another 
time— 

The Court: With regard to this case? 

Mr. Burling: The bribery relates to the proceedings 
which are the subject of the stipulation this morning, Your 
Honor. 

The Court: The proceedings where? 
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Mr. Burling: The German proceedings, the subject of 
the argument before Your Honor at the close of yesterday’s 
session, and the subject of the stipulation which Mr. Gal¬ 
lagher read this morning, that there was a proceeding in 
Germany as a result of which a fine of three and a half 
million reichsmarks was imposed on this witness’ father. 

The Court: And you want to bring that out in this 

738 proceeding, that this man was guilty of bribery t 
Is that itf 

Mr. Burling: No, Your Honor. 'I want to bring out that 
this man subsequently has told diametrically opposite 
stories concerning bribery in those proceedings, for the 
purpose, and for the sole purpose, of showing that he has 
testified in inconsistent patterns, so that some of his testi¬ 
mony must have been false. And I say that any showing of 
false testimony goes to his credibility. 

Mr. Ingoldsby: May I be heard on that, Your Honor? 

The Court: Yes. 

Mr. Ingoldsby: Your Honor, if the credibility of the 
witness—or let me put it this way: 

If Mr. Burling is attempting to show the lack of credi¬ 
bility of the witness, because of the offensive bribery, then 
of course there are very definite rules governing how that 
shall be shown. But I don’t think he will contend for one 
moment there was ever any conviction, or that there was 
evidence of any bribery. 

All he wants to examine concerning at this time, ap¬ 
parently from what he says, is two inconsistent statements. 

If I might make my point clear, because I think it will 
undoubtedly arise in connection with further cross ex¬ 
amination of this witness, I would like to state that Mr. 
von Opel is about 49 years of age. You can see from 

739 the testimony so far how involved his activities have 
been, in taxes, in gifts, in business, and in a thousand 

and one things. 

And I very definitely submit to Your Honor that it is 
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inconsistent to take every return which has ever been filed 
and try and show that one is inconsistent with the other, 
for example. 

The Court: That doesn’t go to the admissibility of it, 
the age -of a transaction. I am perfectly willing to have 
you gentlemen present authorities on it, if it is that 
important. I don’t recall that we have stopped the trial 
of a case to prove inconsistent statements in regard to 
disconnected matters. That is my recollection. If you have 
authorities on it, and it is important, I will be glad to 
hear you. 

Mr. Burling: These matters are not disconnected, if 
Your Honor please. 

. The Court: That is what I want to find out. You started 
out to ask him, and the question was objected to, if he 
ever made a statement admitting bribing anybody; and 
I sustained the objection to that question as too general 
and too remote. If you will let me know, at the conclu¬ 
sion of this recess, the questions you want to ask, and 
show the connection, and present to me the authorities 
I lack to let you go on to prove prior inconsistent state¬ 
ments in regard to other matters in order to im- 
740 peach his credibility, I will be glad to hear you 
on that. 

I have to go to a meeting of the Court in General Term; 
but I think I will be back at 2 o’clock, or, if not, perhaps 
five minutes later. But you can make it 2 o’clock. 

(Accordingly, at 12:25 pan. the luncheon recess was 
taken until 2 o’clock.) 


Afteenoon Session 

Mr. Burling: If Your Honor please, I desire at this 
time to withdraw the question to which objection was 









made, without prejudice to my re-introducing it tomor¬ 
row, if we can find authority tonight. 

The Court: All right. I have had my law clerk do a 
little research on it, but I have had such a lengthy ses¬ 
sion with the Court that I haven’t haa a chance to look 
into it myself. So that will be all right. 

Mr. Burling: I am not going back in general to this 
topic, Your Honor. But I find I omitted one question on 
the subject of Liechtenstein. 

The Court: All right 

.. . . « • V '.V' - ’* 

By Mr. Burling: , 


Q. Is it not a fact Mr. von Opel, that in the process of 
acquiring Liechtensteinean nationality there was a special 
act of the Liechtensteinean Legislature enacted! A. Yes, 


741 Q. What does the address Hohenzollem Strasse 
6 in Berland mean to you! A. I don’t remember 
this address. 


The Court (to the witness): What did you say! . - 
The Witness: I don’t remember the address, Your Honor. 


Q. Do you know whether or not it is a fact that there 
was a street in Berlin called “Hohenzollem Strasse,” the 
name of which was changed to “Graf Spee Strasse”! A. 
That is possible. 

Q. Have you ever or frequently been at either 6 or 12, 
at Hohenzollem Strasse or Graf Spee Strasse! A. I don’t 
remember those street names, Mr. Burling. 

Q. You do not recall either address! A. No. 

Q. And you never had an apartment in a building hav¬ 
ing one of those addresses! A. I don’t remember it. It 
is perfectly possible that friends of mine lived there, which 
I visited. 


By Mr. Burling: 
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Q. Is it the fact that you maintained, either in your 
own name or in the name of someone else, an apartment 
at that address? A. No, sir. 

Q. You are certain that that is not the fact! A. 

742 No. 

Q. What connection, if any, did your father have 
with the Nazi Party? A. My fattier, in 1933, upon the 
advice of— 

Mr. Gallagher: Your Honor, we object to this line of 
questioning. We cannot see the relevancy of it. Member¬ 
ship in the party is not at issue in this matter at alL 
The Court: I presume he is trying to show some con¬ 
nection between father and son. 

Is that right? 

Mr. Burling: Yes, Your Honor. 

The Court: Subject to being connected up with the son, 
I will permit it 

Mr. Burling: And may I respectfully request the 'Court 
to ask that I can examine without interference? 

Mr. Gallagher: You don’t want to deny to us the right 
of objection, do you, Mr. Burling? 

Mr. Burling: If Your Honor please, I have no objection 
to my friends objecting. I do wish they would communi¬ 
cate without interfering with, my train of thought, and 
pass each other notes or talk in a low tone of voice while 
I am examining. 

By Mr. Burling: 

Q. Your father joined the party in July, 1933? Is that 
right? A. Yes; I was informed about it in 1945 or 
1946. 

743 Q. I see. Your father was also a contributing 
member of the SS? Is that right? A. Yes—what 

you call a dues paying member. 

Q. A dues paying member of the SS? A. Yes. 



Q. Will you state briefly what the SS was? 

Mr. Ingoldsby: If Tour Honor please, may I be heard 
on this matter? 

The Court: All right 

Mr. Ingoldsby: The issue in this case, as I understand 
it, the Government has conceded or stipulated in the pre¬ 
trial proceedings, that there was only one issue of fact 
here, and that is whether or not the property which is 
the subject matter of this suit is owned or controlled or 
tainted with an enemy interest 

We submit that if it could be developed by the* Govern¬ 
ment that this property was owned, controlled, or subject 
to an enemy taint, that is, by “enemy” I mean the term 
“German” in this instance, it makes absolutely no differ¬ 
ence whether he is the highest Nazi, or the greatest soldier 
in the German Army, or the most lowly non-party mem¬ 
ber; and I submit, therefore, the matter is completely ir¬ 
relevant and is only meant to becloud the general overall 
issue. 

If Mr. Burling insists it is relevant, I wish he would state 
the basis of the relevancy at this time. 

744 Mr. Burling: The principal ground of relevancy, 
if Your Honor please, is that my friend this morn¬ 
ing so explained all these complex devices for hiding these 
real assets, by indicating that it was necessary to hide 
them because the German Government in 1933, *34, *35, and 
*36 was putting pressure on Wilhelm von Opel. 

I seek to show that it is unlikely this man, who was an 
SS man, a party member, a man who supported Hitler 
before he came into power, was being coerced; and that 
the real reason for all this hiding was not to hide the 
property from the Germans, but to hide it in other ways, 
including hiding it from us. 

Mr. Ingoldsby: I submit, if Tour Honor please, on the 
statement of Mr. Burling there has been no statement of 
relevancy. 
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I might also point out at this time, if this is his theory, 
we deny there was any snch relationship as he states be¬ 
tween Mr. von Opel and Hitler. 

Now, we don't think in this proceeding to determine 
whether or not the property is in fact owned or substanti¬ 
ally controlled by Wilhelm von Opel it is necessary to go 
into any relationship with Adolph Hitler or the Nazi Party 
or anything else. The question is, was it German? 

The inference Mr. Burling raises by the statement he 
has just made is simply this, that he intends to 
745 prove that Mr. von Opel was on sufficiently good 
terms with Adolph Hitler so that he could disobey 
all German laws with complete impunity. I think that that 
statement would pretty nearly refute itself. It is incon¬ 
ceivable that anybody is on such terms in any country. It 
is just exactly like pointing out and establishing that some¬ 
body was a friend of Harry Truman in this country, and 
therefore it was inconceivable that the Treasury Depart¬ 
ment would be bothering him on income tax here. That is 
about as close a corollary as we can find. 

I might also say, Tour Honor, on the very question which 
is now raised, it was covered by the stipulation which' was 
entered in evidence this morning, namely, that the father, 
Wilhelm von Opel, was fined a total of three million five 
hundred thousand reichsmarks—and I don't have a copy 
of the stipulation before me, and without having the re¬ 
porter read it, my recollection of the stipulation is that 
it goes further. 

Mr. Burling: It does not, if Your Honor please—not 
one bit further. 

Mr. Ingoldsby: All right; let us get the stipulation. 

Mr. Gallagher: The stipulation reads as follows: 

“It is hereby stipulated between the parties that a fine 
was imposed upon Wilhelm von Opel in the District Court 
in Frankfort, Main, on July 14, 1934, in connection with 
the gift agreement, in the amount of three and a half mil- 





Mr. Ingoldsby: If I might state that, Tour Honor— 

The Court: Aren’t there certain waivers they claim, a 
relinquishment! 

Mr. Ingoldsby: In 1935! 


746 lion reichsmarks. 

“It is further stipulated between the parties that 
no objection will be made to Fritz von Opel’s testifying that 
he thought further payments would be demanded by the 
German Government pursuant to the provisions of the 
gift agreement.” 

That is the stipulation. 

Mr. Burling: That is not a stipulation as to fact. It is 
a stipulation that I won’t object 

The Court: Gentlemen, I think in this case the motives 
or reasons for these transfers would be important, and I 
think I ought to give the Government considerable lati¬ 
tude in developing any possible motive which is contrary 
to that which you suggest And I should imagine the 
ownership in the beginning by Mr. von Opel, who made the 
transfers at a later time, would be important, that is, at 
the time he made the transfers; and subsequently, prob¬ 
ably, it would be important to know what his relations 
would be over there in Germany which might make him 
want to make certain changes. 

Mr. Ingoldsby: I think that we might agree to that, 
Your Honor, that that possibly might have been very 
pertinent there at the time at which the transfers were 
made, but the transfers were made in either October or 
November, whether you accept the plaintiff’s position or 
the defendant’s position. 

747 The Court: I suppose you could not hold him 
down to too much exactitude as to time. I think it 

would be open for you to argue that. But there were cer¬ 
tain actions taken in regard to this, weren’t they, after 
1933! 

Mr. Ingoldsby: With reference to the gift itself! 

The Court: No—with reference to this entire trans-* 
action. 
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The Court: Yes. It seems to me that that whole atmo¬ 
sphere is proper to go into. 

Mr. Ingoldsby: May I ask, if Your Honor please—I 
don’t mean to ask a question—but I simply want to point 
this out to the Court: 

I believe Your Honor has a fairly general picture of 
what took place which resulted in a summary decree in 
1934 against Wilhelm von Opel. The statement was made 
by Mr. Gallagher yesterday, and another statement was 
made by Mr. Burling. The only difference, really, that 
occurs in the two statements is that if one were to accept 
Mr. Gallagher’s statement of what happened, there would 
be no disagreement with what ultimate determination was 
made. The Government will agree that that was the 
748 ultimate determination in the criminal proceedings. 

The place where they differ in the conception of 
what took place in 1933 and 1934 in connection with these 
proceedings is found in what the underlings, what some 
of the people who handled the matter as it progresed 
along the way, thought about it, and by showing what cer¬ 
tain individuals and the German Government thought about 
the case, such as the prosecutor, or an assistant minister. 

The Court: I don’t think we have gone into that As I 
understood the situation, Mr. Burling objected yesterday 
to any of that court record of proceedings. He said it was 
irrelevant and not binding upon this Court, and the like. 

I was debating as to whether to permit this witness to 
say he had certain reasons for making a transfer, you 
seef 

Mr. Ingoldsby: Yes, Your Honor. 

The Court: When you reached the stipulation on the 
subject—not that that would be admissible for the pur¬ 
pose of my dealing with that situation in Germany, but 
admissible for the purpose of your asking him a question 
on it. And I don’t understand Mr. Burling is opening that 
up now. 

I understand what Mr. Burling is trying to develop now 



is that the father of this witness had certain motives by 
reason of his association with the Nazis, which would lead 
him to go into these transactions, or acquiesce in them, 
or have these dealings—not only here, bat, as I 
749 understand, they went down as far as 1935. 

Mr. Burling: Ton mean as far as 1941, if Your 
Honor please? 

The Court: I mean on down. 

I don’t think I have to admit it I think you can argue 
it a little later on, as to what its significance is. It is a little 
difficult for me, in these ramifications, to consider the ad¬ 
missibility of all this testimony. I will hear you at the end 
of the case. 

Mr. Ingoldsby: I was merely considering the possibility. 
Your Honor, if this is gone into, possibly the entire criminal 
proceedings might have to be gone into. 

The Court: Well, that may be. I am not going to rule 
on that yet 

Mr. Ingoldsby: All right, sir. 

By Mr. Burling: 


Q. I believe the pending question is, will you state what 
the SS was? A. I am not informed about the Nazi Party 
organizations, Mr. Burling. 

Q. You don’t know what the letters SS stand for? A. 
I know as much about it as everybody who reads news¬ 
papers. 

Q. Well, can you state what about it you do know? A. 
There was the SB, and there was the SS. 

750 Q. What do you know about the SS? A. I can 
tell you very little about it 

Q. Well, will you tell us what you can about it, then, 
please? A. I think it was quite a limited membership in 
number. I think a much bigger organization was the SA. 

Q. What was the nature of the organization? A. 1 
couldn’t tell you, Mr. Burling. 
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Q. You have no idea what the organization was organ¬ 
ized fort A. They had so many organizations, and differ¬ 
ent names; it was of no interest to me, Mr. Burling. 

Q. You were in Berlin every year between 1933 and 1939, 
were you notf A. But I wasn’t— 

Q. Were you or were you not, sir? A. Yes. 

Q. Thank you. A. Yes, I was in Berlin— 

Q. Every year? A. Frequently, yes. 

Q. You were in Berlin frequently? A. Yes. 

Q. And you mean to say you don’t have any idea what 
the SS was organized for? A. I have a general 
Tf>t idea. 

Q. Will you state what the general idea was? A. 
It was a party organization of the Nazi Party. 

Q. What kind of an organization? A. I couldn’t tell 
you that. 

Q. Will you agree with me that it was the Nazi Party 
Elite Guard? A. I think they were called “Storm Troop¬ 
ers” wasn’t it? 

Q. What does “Sturm-Abteilung” mean? That means 
“Storm Troop” doesn’t itj A. No; I think SS means—I 
don’t even know what application it has. 

Q. You don’t know what the word “Sturm-Abteilung” 
means in English? A. I don’t understand your question. 
Do you want it translated? 

Q. Yes, please. What does the word “Sturm” mean, 
first? A. “Storm.” 

Q. And what does the word “Abteilung” mean? A. It 
means “Division”, “Echelon”. 

Q. “Troop”? A. “Troop”. 

Q. So “Sturm-Abteilung”, in German, is “Storm 
752 Troops”? A. Yes. 

Q. And those were the SA men, the brown shirts? 
A. I guess so, yes. 

Q. And you know very well the SS men wear the black 



shirts? A. They had black uniforms; I know, that, cer¬ 
tainly. 

Q. And they were the Nazi elite, weren’t theyt A. X 
don’t know how they were regarded among the Nazis. 

Q. Ton never heard about that! A. I heard about SS, 
certainly. 

Q. And your father contributed a monthly contribution 
of a hundred marks to this organization, did he not) A. I 
don’t know from my own knowledge, Mr. Burling, because 
I heard the whole not before the end of the war. /And I 
was quite embarrassed about it, to tell you the truth. And 
for one year I didn’t even correspond with my father. 

Q. Ton learned also, did you not, that your father had 
been appointed to the National Academy of Law? A. .Yes. 

Q. And you learned, did you not, that those appoint¬ 
ments were made by Hitler? A. He made all appoint¬ 
ments inside of Germany. 

Q. And you knew, did you not, that your father had Mb 
picture published in company with that of Adolph Hitler? 

A. He had published in company with the Kaiser. 
753 with Marshall Hindenburg, with the Archduke —k y 
Q. Just a moment, please, Mr. von Opel. I have 
repeatedly asked you to answer my question. If you.want 
to talk about the Kaiser, or Hindenburg, you can testify 
to that through your own counsel My question to you is a 
simple one: 

Don’t you know your father had his photograph pub¬ 
lished in the papers with Hitler in the same picture? A. 
You said "had his photograph published in a paper”. That 
implies that he himself had it published which is not a 
fact, I am sure of that. 

Q. Very good. Was his picture published in a paper 
standing with Hitler? A. That is possible, certainly. 

Q. Is it true? A. I couldn’t tell you. I haven’t seen the 
picture, but it is possible, because at every automobile ex¬ 
hibition in Berlin, every leader of the Berirn Government, 
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whoever it was, conducts at different stands and groups 
and pictures were taken there. 

Q. And do you not know it to be a fact that before Hitler 
came into power your father signed an appeal to the 
German people, along with other German industrialists, to 
vote for Hitler? A. I am not aware of this fact 

754 Q. Have you any knowledge of this fact whatever? 
A. No, I have not . 

Q. You don’t know that that was true or not? A. No, 
I don’t 

Q. You are in complete ignorance? A. Yes, I am. 

Q. Didn’t your father so state in his deposition? A. 
Please? . 

. Q. Have you read your father’s deposition? A. I read 
my father’s deposition. 

Q. And didn’t he say that? A. He stated it, but I per¬ 
sonally have no knowledge of it, except what he stated. 

Q. When did you first learn of your father’s connection 
with the Nazis? A. 1945 or ’46, after the war. 

Q. Under what circumstances did you learn it? A. I 
don’t remember the circumstances. 

Q. You mean you don’t remember who told you or how 
you came to learn it? A. Yes, I think I remember now. 
I think it came to me by a survey of General Motors. It 
had some connection with General Motors. I think he had 
to give up his chairmanship of the board. 

755 Q. The board of Adam Opel A. G.? A. Yes. 

Q. And you think some General Motors official 
told you why? A. That is possible. I think I heard in¬ 
directly about it 

Q. I see. After you heard indirectly, did you write to 
him and ask him about the story? A. Do not overlook 
the fact that for about a year or a year and a half there 
was no connection between the United States and Germany, 
either by writing or by cables. There was no mail between 
the two countries. 
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Mr, Burling: I want to have it over again, to make sure 
I heard it correctly. 

The Witness: I don’t remember the exact date. I don’t 
remember when the postal service was reopened. . 

By Mr. Burling: 

> Q. The question of when the postal service was reopened 
doesn’t necessarily determine when you wrote a letter to 
your father, does it? A. I really don’t know what you 
mean by it. 

Q. Did you not correspond before it was lawful to do 
sot A. Before the postal service opened, you meant 

Q. Yes. A. I tried to get in contact with him, yes. 

, Q. You did, didn’t yout A. Yes. 

Q. So that your testimony relating to the postal service 
was designed to mislead us, was it nott A. No, definitely 
not, because the only thing I could do at the time was to 
ask a friend who went into Germany to say hello to my 
father and to tell me how he was. 

Q. I will show you— 

Mr. Gallagher: Let us see it first, win you please, 
758 since we do not have a copy of itf 

(The document referred to was handed to counsel 
for plaintiff.) 

By Mr. Burling: 

Q. While we are waiting, I will go on to another ques¬ 
tion: 

Did your father ever indicate to you in any affirmative 
manner, either in words or in substance, that he was not 
a party member? A. I was not aware of the fact that he 
was a party member, and he even indicated it to me. 

Q. He did in fact indicate to you that he was not a mem- 





ber! A. Yes. He—at least to put it in the other way—he 
apparently did not want me to know that he had become a 
member. And I was quite amazed when I heard it, because 
I felt that he kept it away from me because he knows I 
wouldn’t agree to it. 

Q. Is it not the fact that in 1940, in the Zurich Railway 
Station, your father thanked you for having caused him 
to stay out of the party! A. Yes, exactly. 

Q. In other words, your father lied to you in 1940 about 
his party membership! 

Mr. Ingoldsby: I object to that, Your Honor. I 
759 don’t think the witness is required to draw the con¬ 
clusion. 

The Court: I think that is right. 

Mr. Burling: I will withdraw the question. 

(To counsel for plaintiff:) May we have the document! 

Mr. Ingoldsby: May we have a second to look this over! 

Mr. Burling: Certainly. 

By Mr. Burling: 


Q. Did you ever ask your father whether he was con¬ 
tributing any money to the Nazis— A. No. 

Q. During— A. No. 

Q. But you testified at the Miami hearing, however, you 
were definite he had never contributed anything, didn’t 
you! A. I was definite that he hadn’t, yes. 

Q. You were definite he had not contributed anything to 
the Nazis, even though you had not asked him! A. Yes. 
He never told me so that he had contributed. 

Q. Yes; but you had never asked him! A. I don’t know 
that I asked him, but I always thought I would know about 
it, if he would do such a thing. 

Mr. Burling (to counsel for plaintiff): May I have this 
letter now! You have had it for two years. I think that 
is time enough to examine it. 



760 Mr. Ingoldsby: Before we go into this letter, I 
wonder if we might have an opportunity to find out 

if we have had it for two years, Tour Honor! Frankly, I 
have never seen the letter before. I don’t know whether 
we have it or not If we have, it is new to me. 

The reason I ask for the time at this moment. Your 
Honor, is that I want to look and see exactly what the order 
of this Court provides with reference to the Department’s 
turning over to counsel for the plaintiff copies of all docu¬ 
ments they intend to use. We will have that in just a 
moment. 

The Court: You want to look at the document again! 

Mr. Ingoldsby: That is what I wanted. 

The Court: All right. 

By Mr. Burling: 

Q. You did testify, throughout the entire enemy alien 
proceedings, over and over again, did you not, that no mem¬ 
ber of the Opel family was a party member or associated 
in any way with the party, did you not! A. Yes, sir; I 
was convinced. 

Q. And you were living in Switzerland for a consider¬ 
able part of the period between the advent of Hitler and 
the outbreak of war! A. Yes, sir. 

Q. Wasn’t your first cousin, Hans von Opel, a prominent 
leader of the Nazi movement in Switzerland! A. I 

761 don’t think so. No, I think I would have heard about 
it 

Q. You never heard about it! A. No. I heard after the 
war. 

Mr. Ingoldsby: If Your Honor please, the reason for 
taking the time at this particular moment is the fact that 
we have never before seen this letter which purports to be 
a copy of a letter written by Fritz* von Opel to his father 
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By Mr. Burling: 

Q. How did you cause this letter to be delivered to your 
father? 

Mr. Ingoldsby: I object to that, Your Honor. 

The Court: What is the materiality, Mr. Burling? 

Mr. Burling: I will withdraw it 

By Mr. Burling: 

Q. Will you please look at Plaintiffs Exhibit 3, which 
is the escrow agreement of 1929. 

When did you first see that instrument? A. I 
763 saw that in connection with talks preceding the gift 
agreement. It is possible that my father sent me a 
copy of it to Antwerp. 

Q. While you were in Antwerp, you knew in general of 
the provisions of the agreement, did you not? A. No, 
I did not know the details. I did not know where the shares 
were held. And I did not know that there was no provision 
made for an equivalent between reichsmarks and dollars, 
or gold, because it was very unusual in contracts of this 
sort 

Q. But you did know, from 1929 until 1931, did you not, 
that the 600 shares of Opel stock were in escrow and that 
General Motors could buy them at its option, or your 
father could sell them at his option? A. In a general way 
I knew it, but I didn’t know those important details. 

Q. Whether or not you knew the details, you knew the 
essence of the agreement, didn’t you? A. I knew my 
father had retained 10 per cent. 

Q. You knew the 10 per cent had been subjected to the 
escrow and the cross option agreements, didn’t you? A. I 
don’t think I knew so much about it. Anyhow, I did not 
know this most important detail, that they were pledged, 
put up in New Yqrk with the National City Bank. 



Q. Did you see this, in the affidavit which you 

764 filed in the gold case?— 

“Prior to the drafting and execution of the deed 
of gift”— 

Which was Exhibit E to that affidavit? A. Yes. 

Mr. Burling: This is folio 138, if Your Honor please— 

“I had no knowledge of the existence of the escrow agree¬ 
ment, Exhibit Q, relative to these 600 shares of Adam Opel 
A. G.” 

The Witness: Yes, that is correct. 

By Mr. Burling: 

Q. You had no knowledge of the escrow agreement— 
A. Yes. 

Q. —prior to the drafting of this deed of gift which you 
said took place on October 5? A. About those details 
yes, I had no knowledge of it 
Q. You don’t say here that you had no knowledge of 
what bank the agreement is in. You said, “I had no knowl¬ 
edge of the existence of the escrow agreement” 

Isn’t that right? 

Mr. Ingoldsby: Doesn’t that go on to say “relative to 
these 600 shares”? 

Mr. Burling: “Relative to these 600 shares of Adam Opel 
A. G.,” yes, sir. 

The Witness: I only knew my father had retained 

765 10 per cent, but I did not know there was an escrow 
agreement, particularly since the word “escrow” 

was entirely new to me. 

Q. You did not know that until October 5? A. No— 
just prior to the drafting and my talks with Mr. Hachen- 
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Q. That is when you first learned about this! A. Yes, 
those days. I don’t know whether three or four days previ¬ 
ous. I don’t remember that 

Q. In folio 132, you said as follows, referring to the 
escrow agreement: 

“It provided in substance for the retention of the stock 
certificates by National City Bank until April 1, 1934, and 
for an option either to General Motors Corporation to buy 
or to my father to sell after March 31, 1931, at graduated 
prices varying between 23,000 reichsmarks and 30,000 
reichsmarks per share. I did not know of the existence 
of this particular agreement until October, 1931, herein¬ 
after stated.” 

That is the correct statement! A. Yes. I wouldn’t say 
the date October is entirely correct. It might have been the 
last day of September. Anyhow, in general, in connection 
with this gift agreement and the drafting of it, in this 
connection I heard for the first time the details of this 
escrow agreement. 

Q. You were examined by a representative of the 
766 Department of Justice in Gloucester City— A. 

Where, please! 

Q. Gloucester City, New Jersey. A. Yes. 

Q. In May, 1945. Is that correct! A. Yes. 

Q. Will you state whether or not you said this at that 
time— 

“Then I was transferred to General Motors Antwerp 
Continental Assembly Plant, and I worked in the General 
Motors plant for three-quarters of a year as the manager 
of that plant.” 

A. That is wrong. 

Q. What ! A. It must be a misprint. I was no manager 
there. 

Q. (Beading): And saw a friend of mine by the name 
of Nicholas Van Sittart, a member of the English Propa¬ 
ganda Ministry, in 193L” A. That is not correct. 
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Q. At any rate, there isn’t any doubt now, is there, that 
this escrow agreement subjugated the 600 shares of Opel 
to the terms of the agreement? A. Yes, certainly. 

Q. And will you agree with me that the 600 shares rep¬ 
resented a fair half of your father’s fortune? A It all 
depends at which time you make this measurement. If 
you take it in 1931 when the gift was given, I think it then 
was about 30 per cent 

Later on, after my father had suffered various losses, 
it then was maybe half. 

Now I will say it is even far more than half, maybe 70 
or 80 per cent now. 

Q. Did you not state, in a memorandum which you handed 
to the Department of Justice in 1943, as follows?— 

“In 1931 he, Wilhelm von Opel, had given me the fair 
half of his fortune”? 

A That is, looking upon it from hindsight 

769 Mr. Ingoldsby: Your Honor, may I submit that 
on a memorandum of that type it should be shown 
the witness so that he might read it in its proper context 
if there is such a memorandum. 

The Court: If he has trouble with the question, it is 
all right 

Mr. Burling: There is no doubt counsel knows about the 
memorandum. It has been furnished to him. 

Mr. Ingoldsby: There are a lot of things we don’t know. 

By Mr. Burling: 

Q. Going back to the fall of 1931, the fact is that your 
personal relations with your father were quite cool? Isn’t 
that right? A No, that is not quite correct, Mr. Burling. 
If you want to go into this matter, we will have to go into it 
in detail. 

Q. That is what I wish to do, Mr. von Opel. A. And not 
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make general statements. Do yon want me to explain that! 
Q. No; I shall inquire in detail. A. Please. 

Q. Well, starting in 1939, yon will agree, will yon not— 
A. 1929! 

770 Q. I am sorry; than k yon. 

Starting in 1929, yon will agree with me, will you 
not, that the relations between yon and your mother and 
father were severely strained! A. They were very good 
all through the year 1929, up to October, 1929, when I mar¬ 
ried. And they remained somewhat estranged for about, 
I would say, my father met my wife already at Christmas, 
1930. So at this time definitely, at least as far as my father 
and I and my wife was concerned, peace was established 
again. With my mother, it took somewhat longer. 

Q. It never was established with your mother, was it! 
A.. Please! 

Q. It never was established with your mother, was it! 
A. Yon are very mistaken, Mr. Burling. My mother visited 
ns frequently in St. Moritz. 

Q. I see. Isn’t it the fact that one of the reasons yon 
came to America in 1929 is that there was discord with 
your family! A. It was some of the reason, yes. 

Q. Yon have previously so stated, have yon not! A. 
Yes; it was a contributing factor. 

Q. Now, in the course of the Gloucester City interroga¬ 
tions, yon stated, did yon not, that one of the reasons yon 
determined to move your domicile to Switzerland 

771 was because yon were not on too good terms with 
your family! A. That relates to the time of, I 

think, 1932 or 1933. At these times there were still slight 
misunderstandings with my mother, and particularly with 
my uncle. I had entirely broken with my uncle. 

Q. Were you not asked this question, and did yon not 
give this answer!— 

“Well, can yon be more specific as to what led yon to 
move your domicile to Switzerland! 
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“Answer: There were several personal reasons. 1 wasn’t 
on too good terms with my family, and I wanted to stay 
away.” 

A. Yes; it was one of several reasons, as it says there. 

Q. And you didn’t take up domicile or residence in 
Switzerland until early in 1932? Is that right? A. I lived 
there for the first time in 1931. 

Q. When, please? A. In 1931. 

Q. When? What month? A. I think I lived there from 
the end of the year to about, I guess about May, I would 
say. 

Q. Is that the time when you said that one of the reasons 
you moved your domicile to Switzerland was that you were 
not on too good terms with your family and you 
772 wanted to stay away?— 

And that relates to a time after the alleged gift 
of the 600 Opel shares? Isn’t that right? A. Yes, definite¬ 
ly. But I explained to you, at this time— 

Q. If you wish to testify on an additional matter beyond 
my question, your counsel will have adequate opportunity 
to bring it out. 

Now, the difficulties between you and your parents, which 
your marriage caused, continued to exist until you last 
left Europe, did they not? A. Until I did what? 

Q. Until 1940, when you left Europe for the last time. 
A. Oh, definitely not You are entirely mistaken. 

If you will be kind enough, for instance, to take Defen¬ 
dant’s Exhibit No. 27, you will see there a letter written 
in 1939 from my father to me, where he sends his heartiest 
regards to my wife and myself, which shows we were cer¬ 
tainly on good terms. 

Q. Your father and your wife were on good terms in 
1939? Is that right? A. I should say so, yes. 

Q. When was your father reconciled to your marriage? 
A. I told you he saw my wife first at Christmas, 1930. 
When he saw her first* and when he was reconciled 


773 to the marriage—then he met her first and accepted 
her socially, or whatever you might call it. 

Q. And, after that, the relation between the various 
members of the family was friendly? Was that right? A. 
My relations with my father, so to say, were, irrespective 
of my marriage, always very good. 

Q. And I again ask you to answer the question I ask 
you, and not something else. 

Is it your testimony that the relations between you, your 
wife, your mother, and your father were all friendly after 
1931? A. I wouldn’t make such a statement, Mr. Burling. 
You cannot lump four people together, you see. You see, 
there are several interrelations, as I told you before. 

Q. Was any of those interrelations very unfriendly? 
A. I tried to explain that to you. My relations with my 
father, even irrespective of my marriage, and even in the 
first year of it, were always friendly. 

Q. Go ahead, please. A. Yes. Of course, I resented he 
didn’t want to meet my wife, and you can call that a strained 
relation. But after he met her, and after he accepted her, 
this relation was then on the old terms. However, with 
my mother, it took somewhat longer. 

Q. How long? A. I don’t remember that in de- 

774 tail, but I should say offhand, two or three years 
longer. 

Q. Is it not the fact that your wife rarely saw your 
father from the time you were married up to the day he 
died? A. No, you are mistaken. He very often visited 
us and always told us he spends the happiest hours of his 
life with us at St. Moritz. 

It isn’t normal that a father visits a son whom he hates 
and stays in the house with the wife he dislikes. 

Mr. Burling: I move to strike that, Your Honor, on the 
ground it is not responsive. 
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By Mr. Burling: 

Q. Didn’t you say this, to the Miami hearing board?— 
and I am reading from page 90— 

“How long were you there at this time?” 

Weren’t you asked, first, when were you last in Wies¬ 
baden, and didn’t you say 1939?—and then: 

“How long were you there at this time? 

“Answer: At this time it is hard to say; maybe a week 
or two weeks. 

“Was your wife with you? 

“No. She was in Germany onoe in a while, but she does 
not see my mother and my father only occasionally.” 

A. Yes, that is correct 
775 Q. You did say that? A. Yes. 

Q. You were present, were you not, in the Miami 
hearing board when Mrs. von Opel testified? A. Not dur¬ 
ing her entire testimony. 

Q. Well, did you hear Mrs. von Opel say the following 
words to the hearing board?— 

Mr. Ingoldsby: Just a moment, please. 

I object to that, if Your Honor please. 

The Court: I guess I will have to sustain that. 

Mr. Burling: I submit, Your Honor, if this witness was 
present when there was a joint hearing and Mrs. von Opel 
made statements in his presence about the family relations 
and this witness acquiesced in that, that becomes admis¬ 
sible against him. 

The Court: I will have to sustain that. 

By Mr. Burling: 

Q. Didn’t you say to the Miami hearing board— 

“It is not only with my mother, but with my whole family 
I am not on very good terms. Since 1929 I have hardly seen 
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anybody. My mother accompanied my father a couple 
of times on visits”! 

A. That refers apparently to my entire family. We 
have quite a large family, at least twelve or fifteen people. 

And with the exception of my father and occasional- 
776 ly my mother, I am practically without any contact 
with them. 

Q. Mr. von Opel, did you or did you not tell the Miami 
hearing board that you had seen your mother once since 
1929? A. Once, no. I saw her—that might be a mistake 
in the hearing board. That would be a ridiculous state¬ 
ment to make, because I saw her at least—she visited us 
in St. Moritz at least two or three times. 

Q. The question once again, Mr. von Opel, is, did you 
testify that at the Miami hearing board? A. I cannot 
remember that, Mr. Burling. But this whole transcript is 
so full of mistakes and blunders. I can show you the most 
ridiculous statements on any page of it. 

Q. Wasn’t it your purpose before the Miami hearing 
board to indicate that you had substantially no connec¬ 
tion of any kind with Germany? —with your own family 
or otherwise? A. I stated the facts as they were at the 
tim e. 

Q. Did you or did you not consider yourself on good 
terms with your family at the time you testified before the 
Miami hearing board? , 

Mr. Ingoldsby: I object, if Your Honor please. I . think 
that topic has been fully explored. 

The Court: I will let him complete this line. 

Mr. Burling: I have only a question or two more, Your 
Honor, on this. 

• • • • • 

778-780 By Mr. Burling: . 

Q. Did you not say, in the course of the Gloucester 
City interrogation?— 
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“I wasn’t on too good terms with my family”? 

A. I just stated, that that referred to the family in general, 
to all my cousins, and other members of my family. 

781 Q. Mr. von Opel, coming to another topic, Adler 
& Company is a banking house in Zurich, is it not? 

A. Yes, sir. 

Q. You testified on direct that your father in the spring 
of 1931 was in possession of a bank account with the 
Credit Swiss, is it? A. I don’t remember which bank it 
was. 

Q. A Swiss bank? A. Some Swiss bank, yes. It was 
not the Adler Bank. One of the three or four big banks. 

Q. One of the big banks? A. Yes. 

Q. And that credit was 3,500,000 Swiss francs? A. Yes. 
Q. And is it not a fact that your father obligated the 
3,500,000 Swiss francs in your favor in the spring of 1931? 
A. Yes. 

Q. In the spring of ’31 you commenced negotiations with 
regard to the purchase of the stock of the plaintiff cor¬ 
poration here; is that not so? A. Yes. 

Q. At that time the stock was held either by Adler or 
by clients of Adler? A. That is right. 

Q. And the man you negotiated with was Mr. Hans 

782 Frankenburg? A. Yes, sir. 

Q. Is it correct that the proposition Frankenburg 
made to you was to give you an option whereby you could 
purchase the shares, probably all of the shares of the 
plaintiff corporation, for 300,000 Swiss francs? A. No, 
that is not correct 

Q. What is wrong so far? A. You said: All of the 
shares.. 

Q. Well, all except the three qualifying shares needed to 
qualify directors? A. No; all except 40 percent of the 
shares. 

Q. And the option related to 60 percent of the shares? 
A. Yes, sir. 


Q. And the further part of the offer was if you were 
to purchase the 60 percent under the option, you would 
then lend to the corporation 3,500,000 Swiss francs! A. 
Yes, sir. * 

Q. Now, is it a fact that you obtained the option from 
Adler & Company! A. Yes. 

Q. In the spring of *31! A. Yes, sir. 

Q. At that time your father obligated himself to put up 
the 3,500,000 francs in case the option was exercised! 
783 A. Yes, sir. 

Q. Now, Mr. von Opel, I show you Defendant’s 
Exhibit 37-A and ask you if that is not— A. (Interpos¬ 
ing) Yes, that seems to be. 

Q. This letter from Adler to you offering to give you 
an option under certain conditions! A. Yes. 

Q. Can you read the signature! A. No, I can’t 1 
Q. But you received this letter! A. Yes, I did. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

(Document previously identified as Defendant’s Exhibit 

37- A was received in evidence.) 

By Mr. Burling: 

Q. I show you defendant’s Exhibit 38-A and ask you 
if that is a copy of the letter which you sent to Adler! 
A. Yes. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

(Document previously identified as Defendant’s Exhibit 

38- A was received in evidence.) 
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784 By Mr. Burling: 

Q. And this option was a cross option, was it not? 
A. That is right; yes, sir. 

Q. That is, when yon accepted you obligated yourself 
at the request of Adler & Company to purchase 60 percent 
of the shares for 300,000 francs and to lend the corporation 
3,500,000? A. That is not quite correct. I think the letter 
refers if I exercised the option that I had to pay 375,000 
for the 300 shares. 

Q. Yes, but if Adler & Company exercised the option 
against you, then there would be a legally binding contract, 
would there not, requiring you both to purchase and to 
lend the 3,500,000 francs? A. At a considerably lower 
price, if they exercised, and I only put up, instead of 375,000 
francs, 315,000, if I recall. 

Q. Yes, but if they exercised it, you were obligated to 
advance 3,500,000 francs, were you not? A. They guaran¬ 
teed that the value received for my payment of 315,000 
was at least 300,000— 

Q. (Interposing): Yes, but my point is: If Adler & Com¬ 
pany exercised its option it could require you to advance 
3,500,000 francs; isn’t that true? A. Yes, if they exercised, 
yes. It was an underlying idea of the whole deal. 

785 Q. And that was your approximate personal net 
worth in the spring of 1931? A. I had—I think my 

liabilities were greater than my assets. 

Q. At any rate, you didn’t have 3,500,000 francs for 
Uebersee Korporation? A. Oh, definitely not 

Q. And you planned to use your father’s money in this 
transaction? A. Certainly. That is what he promised to 
give to me. Only on the face of his promise could I do it, 
or otherwise I wouldn’t have signed such a letter obligat¬ 
ing me. How could I? 

fied the appropriate German authorities of the existence 

Q. Isn’t it a fact in September of ’31 your father noti- 
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of the guaranty and applied for a license to dispose of 
the Swiss francs? A. Yes, certainly. He had to do that 
under the foreign currency regulations. 

Q. I will ask you to examine Defendant’s D1A and 
D2A and ask whether they are not respectively a letter 
informing the authorities and the application for a license? 
A. Yes, sir. 

Q. And that was sent to the authorities Septem- 

786 her 9th, was it not? A. I don’t know. It shows 
the date on the letter. 

Q. You have no reason to suppose the date is not 
correct? A. No, I don’t think so. 

Q. And was the application acted upon, if so, when? 
A. I think, already at the time this application was filed, 
my father was pretty sure that we would not get it per¬ 
mitted, and I at the time, just in those days of the gift 
agreement, I explained to him that had he made me an 
outright gift at this time, namely, in April, of this year, 
I would have had it, and we would need to file applica¬ 
tions, but leaving it pending and giving me a loan, so 
to say, made it nearly impossible now to get it permitted. 

Q. My question was: was this application ever acted 
upon, and if so, when? A. I could not tell you because 
there must be answering letters, and if you go through, 
you must find the answers also. 

Q. You don’t know what happened to this application? 
Au I know my part of it. I already mentioned that yester¬ 
day, and that was drawn out for a long time, and as 
the time of December approached—how do you say, I 
attached it in Switzerland. 

Q. We will come to that 

You don’t know if this was ever acted upon by 

787 the German Government? A. There was no posi¬ 
tive action taken, and I think even in May, April 

or May of the following year, that would be 1932, it was 
rejected. 

Q. In April or May ^2? A. I t hink so, yes. 
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Q. Now, I ask you to look at Defendant’s 39-A and 
state whether that is not a letter from the Deutsche 
Bank und Discounto Gesellschaft, the foreign exchange 
department? A. That seems to be the reply to the first 
letter. It is the reply. 

Q. And it is dated September 17, ’31? A. This one 
reads to the— 

Q. (Interposing) If you would only answer the question. 

It is dated September the 17th, isn’t it? A. Yes; that 
is correct. 

Q. And it asks for additional information? A. I 
haven’t read it yet. 

Yes, they ask for additional information, and they say 
that it will take at least ten days to make a decision. 

Q. So that on September 17th, you were advised that 
the German authorities hadn’t decided whether to per¬ 
mit these 3,500,000 francs transfer in Switzerland, and 
asked for more information, as they said it would 
788 take more than 10 days to act on the application? 
A. Yes. 

Mr. Burling: I offer this in evidence. 

Mr. Gallagher: No objection. 

(Document previously marked for identification as De¬ 
fendant’s Exhibit 39-A was received in evidence.) 

By Mr. Burling: 

Q. And the request for additional information was 
complied with by your father, was it not? A. I could 
not tell you that. 

I didn’t attend to his side of this affair, only to my 
side. 

Most of these papers I saw several months ago for 
the first time. 

Q. I show you Defendant’s Exhibit 40-A and ask you 
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if that is not a letter addressed to your father from the 
Reichs Bank at Wiesbaden? A. Pardon me? 

Q. Is that not a letter sent from the Reichs Bank to 
your father? A. The Reichs Bank at Wiesbaden, the 
branch of the Reichs Bank. 

Q. That appears to be October 22nd, ’31, doesn’t it? 
A. Yes, sir. 

Q. And that indicates that the German financial 

789 authorities were still considering the question of 
whether to give your father a license to transfer 

the Swiss francs to Uebersee? A. Yes, as I told you 
before, we were pretty sure we would not get it at all. 

Q. Look at page 2 and say if you see some handwrit¬ 
ing on the bottom. A. Yes. 

Q. The signature*is Faust, is it not? A. Yes. 

Q. And he was the lawyer at the Opel works? A. I 
think he is not a lawyer; he is financial. 

Q. Assistant treasurer attending to the tax matters of 
Opel Corporation under General Motors? 

Do you recognize that signature? A. If you will tell 
me it is Faust, I take it for it, otherwise, I wouldn’t know. 

Mr. Burling: I wouldn’t know either. 

I offer this in evidence. 

(Document previously identified as Defendant’s Ex¬ 
hibit 40-A was received in evidence.) 

By Mr. Burling: 

Q. At any rate, on October the 5th, 1931, when you 
say your father gave you the 600 Opel shares, you didn’t 
say to him: Then, of course, I will not receive these 
3,500,000 Swiss francs, but instead you went on 

790 and negotiated for the license to lend the Swiss 
francs to Uebersee; isn’t that right? A. That is 

right. 
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Q. That is correct, isn’t it? A. Yes, it is correct, but 
I have to tell you— 

Q. (Interposing) You may tell the Court anything that 
your counsel asks you on redirect examination, but your 
obligation is to answer my questions now. 

Now, on December 17th, 1931, Adler & Company exer¬ 
cised its right to require you to go through with the 
transaction, did it not? A. Yes. 

Q. And that created a legal obligation under Swiss law 
for you to purchase the 60 percent of the shares of the 
plaintiff and to advance 3,500,000 Swiss francs? A. So 
to say, it set the guaranty in motion my father had given. 

Q. But the guaranty ran against you? A. Yes. 

Q. And your father had guaranteed your obligation? 
A. Yes, and I had in turn the corporation. 

Q. Now, to the best of your knowledge and ability, did 
your father receive any statement from any German fi¬ 
nancial office on or prior to October 5th, 1931, to the effect 
that the Swiss accounting transaction would not be per¬ 
mitted? A. No. The foreign fund control had just 
791 came in, but it was our general impression that 
we would not get permission, but up to this date, he 
hadn’t received final reply, and the final reply came in 
April or May, 1932. 

Q. What discussion did you have with your father as 
to why he thought the license would not be granted that 
had been applied for? A. The general economic situa¬ 
tion, and the foreign funds control laws which had just 
been issued. 

Q. WTiat discussion did you have with your father on 
the occasion of his making the gift which you say he 
made on October the 5th, concerning this Swiss account 
of 3,500,000 Swiss francs? A. At the beginning of the 
conversation, I told him that—I said: It seems absolutely 
hopeless that this permission is ever to be granted, and 
I told him that it certainly was a mistake that he hadn’t 
given it outright to me, because if that had been done, I 


could have kept it without making obligation, and I 
further told him that, in my opinion, after he had told 
the German authorities that this money, this three and 
a half milli on Swiss francs were needed to set me up in 
business in a foreign country, certainly he could not drop 
the matter all of a sudden because otherwise the German 
authorities might get suspicious and should ask how it 
is possible that all of a sudden he gives it up, and what 
went on there and what we don’t know. Do you see? 

Yesterday I expressed the fact that I advised 

792 my father to keep the matter secret as long as 
possible to avoid any retroactive action. 

Q. But you did come to an oral understanding with 
your father at the time of the gift agreement that when 
you could you would give up this Swiss transaction? A. 
I don’t know what I told him at the time. Later on, I 
think it was after my return from America, if I remember 
correctly, I told him I would fight some delaying action 
in Switzerland and ultimately give it up. 

Q. What did you say to him on October the 5th about 
the Swiss transaction? A. On October the 5th I told 
him what I just have said, that we both* had made a big 
mistake, he not offering me a gift, and I not insisting on 
outright a gift 

Q. Was it agreed between you whether you were going 
to keep it secret? Was it agreed between you that you 
were going to drop the Swiss transaction at that time? 
A. No, you can’t call that an agreement. I merely sug¬ 
gested—it is hard to say—I advised him what to do and 
I said to keep the matter secret 

It would be better to fight a delaying action and not 
drop it all of a sudden. 

Q. But was it agreed between you, whenever the shares 
were transferred, that sooner or later the Swiss 

793 transaction would be dropped? A. I would not 
go so far. 

Q. It may be that your father intended not only to 
give you the 600 Opel shares, but also the 3,500,000 Swiss 
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francs? A. That is a misstatement of facts, because it 
is not—this agreement does not speak about gifts, but 
speaks about a loan of one year, so ultimately after a 
year anyhow we would have to give it up, so it was no 
use fighting a vehement fight for a one-year loan, after 
I had received everything else. 

Q. Did you or not intend at the time of the transfer 
of the Opel shares to you to go ahead and purchase at 
least 60 percent of Uebersee? A. Oh, yes. 

. Q. You did intend that? A. I had this agreement run¬ 
ning, which you showed me. 

Q. Did you intend to carry out the terms of the agree¬ 
ment, or did you intend to try to back out of it? A. 
After I had received the gift, I changed my mind in this 
matter. 

As I explained to you yesterday, this original, this 
corporation was originally intended as an international 
patent exchange affair in which several friends of mine 
wanted to take part, and after I had been given the gift 
of the Opel shares, I thought I should not bother with 
this matter. It would take too much of my personal time 
and attention and I already expressed, at this time, 
794 I think it was in December, to Adler, that Ueber¬ 
see— 

Q. (Interposing) You aren’t answering the question 
at all. A. I am sorry. 

Q. At the time this transaction took place between 
your father and you, whenever it took place, did you 
and your father say to each other that we would not 
carry through the Uebersee transaction, or, on the other 
hand, did you say: We will go ahead and buy Uebersee 
shares nevertheless? A. There was no agreement of this 
sort, Mr. Burling. 

I told you before I told my father in general we should 
not drop the matter all of a sudden. 

Q. You have said that many times, but I asked you 
the same question and I didn’t get an answer. 
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I want to know what was to be done about the Swiss 
transaction. Was it intended to go ahead and carry it 
through so that you would buy Uebersee shares, or was 
it merely intended to fight a delaying action? A. You 
asked me about October the 5th. 

Q. On October the 5th? A. At this time we had other 
considerations and other things in mind, and the gift 
meant so much more to me than some loan, that at this 
time I don’t remember if we went into this matter thor¬ 
oughly. 

Q. Whether or not you went into it thoroughly, 
795 did you promise your father to go ahead and buy 
Uebersee? A. There was no promise necessary. 
He never had any interest in Overseas, so why should I 
promise it to him. We discussed the situation later. 

Q. I am talking about whatever date that is. You said 
October and I say November, but whatever date this took 
place. 

At that time, did you promise your father to buy the 
shares of Uebersee? 

Mr. Ingoldsby: The question earlier was: Did you ex¬ 
press your intention with respect to the Swiss transaction 
and did your father express his intention. 

I think a lot of discussion would be eliminated if it 
could be determined whether there was any discussion re¬ 
lating to the Uebersee situation on the date of October 
the 5th. 

The Court: Yes, I think so. 

By Mr. Burling: 

Q. On the date this transaction took place, did you 
agree with your father that he would buy the shares of 
Uebersee? A. I think you are mixing up two different 
things, Mr. Burling. 

Q. Will you answer the question yes or no? A. Do 
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you mean Overseas is covered and in the fr amin g of the 
agreement we are speaking about? 

Q. On the date of this transaction, did you make 

796 any comment to your father with regard to pur¬ 
chasing the Uebersee shares in any manner? A. 

No, I did not 

Q. You made no agreement whatever with your father 
on this date regarding the shares of Uebersee? A. Not 
in regard to the transaction covered by the Adler agree¬ 
ment 

Q. Did you make any agreement—do you know what 
the word “any” means? A. Yes. 

Q. Any agreement on the date of this transaction with 
your father regarding the shares of Uebersee in any 
manner? A. Not on this date, Mr. Burling. 

Q. The answer is no; is that it? A. The answer is No. 
Q. Thank you. 

Did you make any agreement with your father regard¬ 
ing the purchase of shares in any holding company what¬ 
soever? A. My father— 

Q. The answer to that is yes or no, isn’t it? 

Mr. Ingoldsby: Which date is that? 

Mr. Burling: Whatever date the purported instrument, 
Plaintiff’s Exhibit 5 was executed. 

Mr. Ingoldsby: The conversation he had on the par¬ 
ticular day—we contend October the 5th, 1931. If 

797 this occurred on that particular date, all right 

By Mr. Burling: 

Q. I think he has made it clear. Either October the 
5th as you contend, or November as I contend. A. What 
is the question? 

Mr. Burling: Will you read the question? 

(The pending question was read.) 



The Witness: I suggested at the time to my father that 
I might acquire some Swiss corporation. 

I don't know the exact date at which I made such sug¬ 
gestion. It might have been October the 5th; it might 
have been after my return, and it is more likely that it 
was after my return from New York. 


By Mr. Burling: 


Q. So your best recollection is that at the time of the 
execution of Plaintiff's Exhibit 5, which is the gift agree¬ 
ment, you didn't make any promise to your, father with 
respect to any holding company? A. He didn't want a 
holding company. 

Q. That is not responsive to the question. 

Did you or not make such a promise? A. I just an¬ 
swered the question to the best of my recollection. 

I mentioned to him that I might ultimately buy a 
Swiss corporation. 

798 Q. But you said you thought that was in Novem¬ 
ber. A. I didn't say in November. I said it was 
either October the 5th, or more likely after my return 
from New York. 

Q. So your testimony is that it was more likely than 
not that you didn't agree on October the 5th with your 
father to acquire the shares of a holding company? A. I 
think it was no topic—there was no definite promise given 
by me, if you mean that I told him about my intentions, 
you see. 

Q. When did you tell him those? A. As I already told 
you, there on October the 5th. 

Q. You testified that you think it is more likely than 
not it was on October the 5th, but it was most likely No¬ 
vember the 5th? A. It could have been both. 

Q. Is it more likely, in your opinion, that it didn’t hap¬ 
pen in November? A. I would not make a guess. 

Q. You don't know; is that it? A. I would not make a 
guess. I am not sure on which date it was, and I certainly 
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didn’t make a promise because my father didn’t want it. 

It was exactly as I wished to have it cut out of the gift 
agreement, so it would be silly for me to procure something 
which he didn’t want. 

799 Q. Didn’t you make an oral agreement with your 
father on the date that this Plaintiff’s Exhibit 5 

was executed agreeing to buy the holding company and 
put the proceeds of the Opel shares— A. (Interposing) 
I suggested it to him. 

Q. At the time? A. I think so, yes, that is possible. 

Q. Of course, it is possible, but didn’t you say more 
likely than not it didn’t happen then? A. It was either 
of two possibilities, before my leaving or after my return. 
It was only three weeks. 

Q. In any event, you did say at folio 138, page 46, in 
the Gold case, did you not, in connection with the execu¬ 
tion on the delivery of this deed of gift: 

“My father received an oral stipulation from me which 
was not included in the document, to the effect that these 
shares or their proceeds would be transferred by me im¬ 
mediately to a corporation whose shares would be dis¬ 
tributed or held so as to safeguard the various interests 
in the stock or its proceeds set forth in the deed of gift”? 
A. That is right. 

Mr. Ingoldsby: What is the statement? What is the 
date of the statement? 

Mr. Burling: The affidavit of the witness, dated 

800 June 7, 1935. 

By Mr. Burling: 

Q. Was that a correct statement? A. Yes. It was my 
intention that I mentioned it to my father. 

Q. Did he receive an oral stipulation from you that you 
would do this? A. My father, of course, didn’t object to 
my doing it, and I explained my reasons for it, and he 
told me that he would leave it to me, what to do, and I 



said I thought I should not hurry things, to wait a little. 
Q. Please answer my next question yes or no. 

Is it correct that your father received an oral stipula¬ 
tion that you would buy—that you would transfer, the 
Opel shares or their proceeds to a corporation! A. That 
is what I told him I would do. 

Q. I ask you to answer that question yes or no. It can 
be answered A. It is an absolutely perfect statement, 
yes. 

Q. It is correct! A. Yes, I think so. 

Q. And you had in mind at that time the plaintiff cor¬ 
poration, did you not! A. At this particular time, the 
plaintiff corporation was— 

801 Q. (Interposing) I wonder if you would answer 
this question: Did you or did you not have in mind 

Uebersee Finanz Korporation? A. No, sir; at this time, 
not. 

Q. Thank you. 

But you did think so in the Gold case, did you not, re¬ 
ferring to what went on in New York: 

“For this purpose I had in mind Uebersee Finanz-Kor- 
poration, A. G., an option on which was pending as herein¬ 
after described.” 

I have read folio 150, page 50, in the Gold case. A. As 
I told you before, I had first got rid of the obligations. 
I had only 60 percent of the Overseas Corporation, using 
my option, so how could I use Overseas as a holding cor¬ 
poration! It doesn’t make any sense. 

Q. Well, I didn’t swear to this; you did. 

This is your affidavit, isn’t it! A. Yes. 

Q. You are not in any doubt I was reading from your 
affidavit, are you! A. Yes. 

Q. I will read a little before to indicate what you said: 
“In connection with the receipt of these payments and 
with these transfers and in accordance with the 

802 conversation above described with my father, it was 
my purpose to transfer the entire amount of cash 
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and securities as soon as possible to a corporation, the 
stock of which, like the original cost and securities them¬ 
selves, would be held subject to the terms of the deed of 
gift, Exhibit R,” 
and then you say: 

“For this purpose I had in mind Uebersee Finanz-Kor- 
poration, A. G.,”— 

A. (Interposing) I spoke about the corporation first, and 
then so I had in min d Overseas, which was, of course, 
-which implies I could get one hundred percent of the 
stock, otherwise, I could not use it. 

Q. And you had first been told about Uebersee by Dr. 
Hans Frankenburg, hadn’t you? A. Yes. 

Q. And ultimately, when you did purchase it, he handled 
the transaction, didn’t he? A. He did, yes. 

Q. Is it not a fact in December, ’31, Adler informed you 
that it intended to exercise its option? A. Yes; that is 
what they did. 

Q. I show you Defendant’s Exhibit 41-A and ask you 
if that is the telegram which you sent to your father on 
December the 19th, 1931? A. That is correct. 

803 Mr. Burling: I offer it in evidence. 

(Document previously identified as Defendant’s 
Exhibit 41-A was received in evidence.) 

By Mr. Burling: 

Q. Now, what happened after Adler advised you that 
it was exercising its option? A. I told Adler that ap¬ 
parently it was unable—it was impossible to get this three- 
and-a-half-million-franc loan from my father, but that I* 
would be willing, and instead of acquiring 60 percent of 
the stock, to go ahead with the setup first intended, to 
acquire one hundred percent of the corporation for my 
own purposes. 

Q. And Adler agreed with that; is that correct? A. Yes, 





and they somewhat later but around this time. I paid 
for the corporation, I think, I think it was around Febru¬ 
ary, 1932. 

Q. Again, when you say Adler, we are talking about 
negotiations carried on by you with Frankenburg; is that 
right! A. Yes. Frankenburg was the manager, the di¬ 
rector of Adler. 

Q. Now, ultimately the German Government did refuse 
your fathers application for license to apply the 3,500,000 
Swiss francs? A. Yes, sir. In May, I think it was. 

804 Q. March, wasn’t it? Wasn’t it in March. A. 
Around this time, I think it was a little later. It 

might be March. 

Q. Will you examine Defendant’s Exhibit No. 42-A and 
state whether you don’t recognize that as the denial of 
the license covering the 3,500,000 francs transaction? A. 
That is correct 

Q. Does the date on this instrument refresh your recol¬ 
lection? A. It was March ’31. I thought it was a little 
later. 

Q. Now, after the license was turned down, what did 
you do with respect to your father’s account in the Zurich 
bank? A. I released it 

Q.. What did you do first with respect to your father’s— 
you released what? A. I released the attached account 

Q. You had attached the account? A. I had said so pre¬ 
viously. 

Q. And when did you attach it? A. At the time when 
the option expired. I think it was in December, if I am 
not mistaken, December, ’31. 

Q. What conversation did you have with your father 
prior to your attaching your father’s tank account 

805 for 3,500,000 Swiss francs? A. I don’t know whether 
I had any conversation. 

I think he knew what I was doing, that I had suggested 
to him that I was fighting a delaying action, and that is 
exactly what I did. 






Q. Yon mean that withont any specific conversation with 
him and two months after he had made a gift to yon or 
approximately $3,700,000, yon attached yonr fathers bank 
account withont any further discussion with him about 
that! A. I told yon that I had suggested to him that it 
would be better to fight a delaying action, so not to arouse 
the suspicion of the German Government 
For this reason we even retreated two steps. First, he 
gave the capital, the 375,000 francs, to find an excuse for 
it, I think he reported that I had gotten that from another 
group, that I didn’t need the capital; then the second step 
back was that I gave up the attachment 
Q. Will you explain the-first step in a little more detail! 
What did you report and to whom! A. First, my father— 
I told my father that he should reduce his obligation in 
steps, and the first step, he told the authorities that he 
didn’t need the 375,000 francs, which I had been promised 
for acquisition of Overseas. 

Q. What else did he say! A. That was the first step. 

Q. You said something about another group. Will 
806 you explain that, please! A. And I told my father— 
Q. (Interposing) Will you explain what you meant when 
you said you reported something about another group. 
Just explain that A. I told my father that not to arouse 
suspicion of the authorities in this matter, that he had to 
give some explanation, and he should say that I had been 
provided with the captial from some friends of mine. 

Q. That wasn’t true, was it! A. No, not— 

Q. (Interposing) In other words, you advised your 
father to make a false report to the German foreign ex¬ 
change authorities! A. It wasn’t a report. It was just 
a mention that I had made the statement He didn’t make 
it; I made it 

Q. To whom did you make it! A. I made—I wrote it 
to my father’s secretary. 
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Q. Yon wrote it to your father 9 * secretary! Becommend- 
ing that your father file a false report; is that correct! 
A. No; definitely not. 


Mr. Ingoldsby: I object to the witness being asked to 
draw a conclusion. 

The Court: He said, “No." 


By Mr. Burling: 


Q. And at this time what government was in 
807 power in Germany! A. At this time I think it was 
General Schleicher. 

Q. Wasn’t it President Breuning! A. It was ’3L 


Mr. Ingoldsby: What time is this! 

Mr. Burling: At the time that he recommended filing 
that report. 

The Witness: I didn’t say that, Mr. Burling. 

I wrote a letter to my father’s secretary mentioning 
that I didn’t need the capital because I had been provided 
with this capital by some friends. 

Mr. Burling: I see. 

The Witness: That is all I did. 


By Mr. Burling: 


Q. But you hadn’t been provided with the capital by 
friends, had you! A. If you don’t call my father my 
friend—I had the capital in the meantime. 

Q. Would you call your father a group of friends! A. 
No; my mother and my father, maybe. 

Q. Do you ordinarily speak of your mother and your 
father as a group of friends! A. No, not ordinarily. 


The Court: He said a while ago what it was. 



548 


By Mr. Burling: 

Q. At the time you attached your father’s account, 

808 did you file an affidavit or appear in some manner 
in a Swiss court! A. I don’t know the details. 

Q. What is your recollection of how you managed to 
attach your father’s bank account? A. I think I stated 
the facts to a lawyer, and I gave him several documents, 
especially the document in which my father had guaran¬ 
teed this loan to me, and with this document in the Swiss 
court, he succeeded to get an attachment. 

Q. Did you tell the Swiss lawyer—what is the name of 
the Swiss lawyer, please? A. I don’t recall his name. 

Q. Did you tell him your father had given you the 600 
Opel shares in lieu of this transaction? A. There were 
two different things. This was a loan, a one-year loan. 
That had nothing to do with the gift. 

Q. Now, what did you intend to do with your father’s 
3,800,000 francs, if you succeeded in attaching it and get¬ 
ting it away from the bank? A. At the time I attached 
it, as I told before, that was just a delaying action. I had 
' no intention of using or keeping it. 

Q. Wasn’t it your intention to endeavor to make the 
loan to Uebersee and then to hold the funds as your far 
ther’s agent? A. I could not do that, Mr. Burling, 

809 as is clearly stated in the paper, the loan was only 
good for a year, so that would be really a very 

short time to go through any troubles of this sort. 

Q. Will you examine Defendant’s Exhibit 4 and see if 
it refreshes your recollection as to the name of the lawyer 
who represented you in the attachment proceedings? 

Wasn’t it Dr. Meyer? A. Oh, yes; Dr. Meyer. 

Q. And he was a director of the Uebersee Finanz-Kor- 
poration; is that right? A. At this time, I could not tell 
you. 

Q. At any rate, he was or soon thereafter he became 
one? A. I met him as a lawyer first, but I didn’t know at 
the time if he was a director of Overseas. 
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ing that your father file a false report; is that correct! 
A. No; definitely not. 

Mr. Ingoldsby: I object to the witness being asked to 
draw a conclusion. 

The Court: He said, “No.” 


Q. And at this time what government was in 
807 power in Germany! A. At this time I think it was 
General Schleicher. 

Q. Wasn’t it President Brenning! A. It was *3L 


Mr. Ingoldsby: What time is this! 

Mr. Burling: At the time that he recommended filing 
that report 

The Witness: I didn’t say that, Mr. Burling. 

I wrote a letter to my father’s secretary mentioning 
that I didn’t need the capital because I had been provided 
with this capital by some friends. 

Mr. Burling: I see. 

The Witness: That is all I did. 


Q. But you hadn’t been provided with the capital by 
friends, had you! A. If you don’t call my father my 
friend—I had the capital in the meantime. 

Q. Wonld you call your father a group of friends! A. 
No; my mother and my father, maybe. 

Q. Do you ordinarily speak of your mother and your 
father as a group of friends! A. No, not ordinarily. 


The Court: He said a while ago what it was. 
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By Mr. Burling: 

Q. At the time you attached your father’s account, 

808 did you file an affidavit or appear in some manner 
in a Swiss court? A. I don’t know the details. 

Q. What is your recollection of how you managed to 
attach your father’s bank account? A. I think I stated 
. the facts to a lawyer, and I gave him several documents, 
especially the document in which my father had guaran¬ 
teed this loan to me, and with this document in the Swiss 
court, he succeeded to get an attachment. 

Q. Did you tell the Swiss lawyer—what is the name of 
the Swiss lawyer, please? A. I don’t recall his name. 

Q. Did you tell him your father had given you the 600 
Opel shares in lieu of this transaction? A. There were 
two different things. This was a loan, a one-year loan. 
That had nothing to do with the gift. 

Q. Now, what did you intend to do with your father’s 
3,800,000 francs, if you succeeded in attaching it and get¬ 
ting it away from the bank? A. At the time I attached 
it, as I told before, that was just a delaying action. I had 
no intention of using or keeping it. 

Q. Wasn’t it your intention to endeavor to make the 
loan to Uebersee and then to hold the funds as your fa¬ 
ther’s agent? A. I could not do that, Mr. Burling, 

809 as is clearly stated in the paper, the loan was only 
good for a year, so that would be really a very 

short time to go through any troubles of this sort. 

Q. Will you examine Defendant’s Exhibit 4 and see if 
it refreshes your recollection as to the name of the lawyer 
who represented you in the attachment proceedings? 

Wasn’t it Dr. Meyer? A. Oh, yes; D.r. Meyer. 

Q. And he was a director of the Uebersee Finanz-Kor- 
poration; is that right? A. At this time, I could not tell 
you. 

Q. At any rate, he was or soon thereafter he became 
one? A. I met him as a lawyer first, but I didn’t know at 
the time if he was a director of Overseas. 



Q. And yon actually procured a court order directing 
the sale of the property attached, did you not? A. Tee. 

Q. Why did you not go through with the attachment 
sale, a sale under the court order! A. As I explained to 
you, it was only a loan for a year, and I didn’t want to put 
up a fight for any loan which had to be returned after a 
year, anyhow. 

Q. And what finally happened to the money! A. It 
was finally returned. It had been reported to the 

810 German authorities, and I think it was later on, if 
I am not mistaken, and the last part of it was re¬ 
tained by my father with the permission of the foreign 
funds control for a year or two more. 

Q. But ultimately it all ended, and the Swiss francs 
ended up by being transferred into marks! A. Into 
marks, yes; definitely. 

Q. Now, is it not a fact that until a few days before this 
transaction, the transfer of the 600 shares of Opel toed: 
place, it was your intention when you finished your ap¬ 
prenticeship with General Motors to return to Germany 
to live! A. My father always wished me to return to 
Germany. He had, so to say, a head and a heart, and in 
his heart he didn’t realize the corporation was sold, and 
he was German, and he still felt identical with the corpo¬ 
ration, and he always had a wish that I would return into 
the management, and it was even possible, if political 
conditions would have worked out, that the Nazis would 
not have come to power, that ultimately I might have re¬ 
turned to Germany. 

Q. Isn’t it a fact that you didn’t make up your mind to 
leave Germany until you learned about the advantages of 
being a devisen auslander! A. Before I could learn about 
these advantages, I had already left, Mr. Burling. . 

Q. You had already left, but did you intend to 

811 leave permanently! A. Definitely, as you see, from 
my what is called abmeldung. 
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Q. If you left for a year, you would have to fill out an 
abmeldung? A. No. You need not. Any salesman who 
leaves Germany and goes to work for a year, he would 
not report himself out to a foreign country. That is not 
the normal way of procedure. 

Q. Well, at the time you went to General Motors in this 
country, you didn’t intend to stay here with General Mo¬ 
tors, (fid you? A. At this time it was left open. My fa¬ 
ther wanted me to remain with the corporation and ulti¬ 
mately return to Germany, even after the gift was made, 
he still had some hopes, and if I remember correctly, he 
even went to his lawyers and even tried to make an appli¬ 
cation for me to return to straighten out the tax matters 
in case I would return, income tax matters and so on, but 
it was never my intention to return. 

He always wished me to return. I must state that 

Q. Will you state why and what factors led you in ’29 
to make up your mind to leave Germany permanently? 
A. The most important factor was that I could not go into 
business in Germany. 

Q. Was it that you could not go into business or could 
not manufacture automobiles or bicycles under the 
812 name of Opel? A. Those were the lines I was 
trained for, and especially I was very much inter¬ 
ested in the bicycle business and would have very much 
liked to have acquired a bicycle factory, and at the time 
it was impossible. 

Q. Did the agreement of ’28 forbid you to go into the 
bicycle business or merely forbid you to use the name 
Opel? A. To use the name Opel, but the name Opel, and 
especially Fritz von Opel, was the biggest asset I had at 
the time. 

Q. But you didn’t expect to manufacture bicycles under 
the name of Fritz von Opel outside Germany? A. No. 

Q. Was the fact you could not use the name von Opel in 
the manufacture of those machines, bicycles or automo¬ 
biles, wasn’t that the fact that determined your not re- 



turning to Germany in 1929? Isn’t that so? A. I stated 
it is the restrictions which prevented me from using my 
well-known name in Germany for commercial purposes 
that made it impossible for me to return to build up a 
business there. 

Q. I don’t quite understand why you could not have ap¬ 
plied to get a different name, National Bicycle Company, 
or the Fritz Bicycle Company? A. Because, as I tried to 
explain, it was the strings of the Opel corporation, 

813 with which all we Opels had been permanently with 
the factory, and it was our luck in competition, that 

the name was also the name of our product, and it is much 
easier to launch a publicity campaign and all those things. 

It is just the same as Henry Ford or some name like 
General Motors. Everything Mr. Ford did reflects upon 
the corporation and makes its business immensely more 
easy. 

Q. Well, since you could not use the name Opel outside 
Germany, I fail to understand, and I ask you to explain, 
what relevance the fact that you could not use the name 
Opel in Germany has to your determination in 1929 to 
abandon your German domicile? A. I tried to explain 
that to you all the time. 

Q. But you could not use the name Opel in manufac¬ 
turing automobiles anywhere in the world, or sewing ma¬ 
chines, or bicycles? A. Yes, in all those fields which in¬ 
terested me most 

Q. Anywhere in the world? A. I think that is what the 
contract said. 

Q. Why did you ever leave Germany because you could 
not use the name Opel for this business in Germany, if you 
could not use it anywhere else? A. Because it was in 
Germany where the name was an asset It was much less 
known in any other country. 

814 Q. I understand you had lost an asset, but why 
would you be better off in any other country than 

Germany, since you would not have the asset anywhere? 
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A. Ton have to balance the advantages against the dis¬ 
advantages. 

Q. But what advantages accrued to a national character 
in Germany, a household name, what advantage accrued 
in 1929, four years before the Nazis came into power, for 
you to emigrate? A. Maybe you have never been in the 
position I have 'been in. I feel like a crown prince after a 
revolution. 

Q. like what? A. Like a crown prince. I was consid¬ 
ered the crown prince of the enterprise and a revolution 
had taken place, and all glamour was taken from my 
shoulders, so to say. 

Q. But you still were a well-known athlete, balloonist, 
and an automobile racer, and so forth? A. Yes. 

Mr. Ingoldsby: That is 'becoming argumentative. 

The Court: I think it is. 

By Mr. Burling: 

Q. When you left Germany to go to the United States, 
where did you intend to reside permanently? A. At this 
time, I hadn’t made up my mind, Mr. Burling. 

Q. It was just your intention not to return to Germany*; 
is that right? A. In general, yes. Of course, there 
815 may have been some unforeseen circumstances, 
which would have permitted me to return, but it 
certainly wasn’t my intention to return into any position 
inferior to the one I had before. 

Q. Are you in possession of any documentary evidence, 
other than this abmeldung, which indicates an intention, 
never to return . to Germany for permanent residence, 
prior to this date? A. I think the only official document 
which counts in these matters is the document you referred 
to. That is the abmeldung. 

Q. Since I do not agree with you as to the legal signifi¬ 
cance of the abmeldung, I ask you: are you in possession 
of any documentary evidence which indicates that before 
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this transaction you didn’t intend to return to Germany 
at the end of your General Motors apprenticeship) A. 
Ton just have shown me several documents. 

Q. What documents, please? A. For instance, the ap¬ 
plication of my father to the Eeichs Bank, where he men¬ 
tioned of my living abroad. 

Q. You were living abroad in the course of your Gen¬ 
eral Motors apprenticeship. I am not talking about that, 
but I am talking about intending to return ultimately to 
Germany to live. 

Do you have any documentary evidence that sup- 

816 ports that? A. I answered you that the only legal 
documents which is required for the purposes of 

emigration is the documents I spoke to you about. 

Q. And you have no other documentary evidence as 
showing intent to emigrate permanently? A. No. I really 
don’t know in which occasions I should have made such 
public statements. 

Q. Well, you didn’t intend to remain permanently in 
the United States, did you? A. It depends on about what 
year you are speaking, Mr. Burling. 

Q. The year that you spent here. A. It is the year 
1930. The intention of General Motors was— 

Q. (Interposing) I am talking about your intention. 
A. My intention was to stay with General Motors for a 
while, and that is the reason I took up legal residence in 
Belgium. 

Q. You didn’t intend to remain permanently in Ant¬ 
werp? A. No. 

Q. And you didn’t have a domicile in Antwerp? A. I 
had a legal domicile in Antwerp, and I got it with great 
difficulty. , 

Q. What did you get in Antwerp? A. I just, told you, 
my legal domicile. 

817 Q. Explain what it is. I am at a loss to under¬ 
stand how you did it because it is impossible under 

any system of law to get legal domicile in any place where 
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you do not intend to remain, A. You can’t take up resi¬ 
dence in a country? 

Q. Oh, yes. A. As I remember, I had to get permission 
to do that from the Belgium Government 

Q. But you didn’t get a certificate from the Belgian 
Government that you domiciled in Belgium, did you? A. 
As long as you are living in a country, you had your legal 
residence there. 

Q. I don’t mean to embarrass you. You don’t know the 
difference between domicile and residence. A. I think it 
is a matter of law and quite complicated, Mr. Burling. 

Q. I will pass on then. 

Now, did you prepare a memorandum which you handed 
to the Department of Justice in 1943? 

I show you Defendant’s Exhibit 43 and ask you if that 
is not such a memorandum, and I ask you to look at the 
last page and see if your signature does not appear 
thereon? A. I think that was the memorandum given to 
the enemy alien hearing. 

Q. And signed by you? A. Signed by me. 

818 Q. I want to read you the sentence from page— 

Mr. Burling: I offer this in evidence,— 

Mr. Ingoldsby: (Interposing) May the record show at 
the time this was prepared by Mr. von Opel, that he was 
in an internement camp in the United States? 

Mr. Burling: There is no doubt about it. I will stipu¬ 
late it. 

Mr. Gallagher: I would like to request the Government, 
in pursuance of the instructions of Judge Holtzoff, to ten¬ 
der us the copy of the Alien Enemy Board Hearing, if they 
have found the copy of the one hearing which is missing. 

Mr. Burling: Judge Holtzoff’s order was that we turn 
over the papers we intended to use. 

Mr. Gallagher: That is not correct. He said to turn— 

The Court: (Interposing) It is getting rather late. Try 
to get this testimony in. 


If you want to make a point of that later, you can do it. 
Mr. Gallagher: All right 

Mr. Burling: We cannot do it We cannot produce what 
we haven’t. 

Mr. Gallagher: We have all the other hearings except 
one. 

Do you have the notes of it here? 

819 Mr. Burling: I don’t know. They may be lost 
They may never have been transcribed, but I can 

say I don’t have it, and I don’t know where they are. I 
don’t know anything about it 

(Document previously identified* as Defendant’s Ex¬ 
hibit 43 was received in evidence.) 

By Mr. Burling: 

Q. Did you say at page 12 of this memorandum: 

“When I had decided not to return to Germany in 1932, 
I immediately felt I should change my citizenship”? A. 
Yes, that is correct 

Q. Was it in 1932 that you made up your mind not to 
return to Germany? A. That meant the time when I def¬ 
initely was sure I would never return, yes. It was shortly 
before this political upheaval began. 

Q. Isn’t it a fact that what led you to determine never 
to return to Germany as a resident was that you learned 
in the summer of ’31 that by virtue of the fact you lived 
outside of Germany for a year and a half you had become 
a devisen auslander? A. It had a certain bearing on it, 
definitely. It came with all the other reasons. 

Q. But the German foreign exchange regulations were 
one of the reasons that you made up your mind? 

820 A. There were personal reasons; there were polit¬ 
ical reasons; economic reasons; and it was one of 

the reasons, yes. 

Q. Now, at the time that the British pound went off the 
gold standard, you were in Antwerp? A. Yes, sir. 


Q. And you were told, as you said, that you should see 
to it that your family didn’t get in the same difficulties 
that the von Sittard family got into due to the devaluation 
of the pound? A. Yes. Not to consider the family. 

Q. And it is your best recollection you telephoned your 
father *and asked him to send you a copy of the escrow 
agreement? A. It is rather hazy about that, at this time.. 
I asked him in general over the telephone, I think, what 
agreement there was, and he said, the agreement is in 
good shape, and you need not worry; and I said: Wouldn’t 
it be better to talk it over with General Motors, and that 
is the reason we sent this wire of September the 17th, I 
think, to John Thomas Smith of General Motors. 

Q. And thereafter you went to Wiesbaden to carry on 
the discussion with your father? A. That was, I think, 
at the end of September, yes; shortly thereafter. 

Q. Did you say in words or substance to your 
821 father that he could get a bad licking in Germany, 
and that you and he should find a way to protect, to 
get financial protection? A. I certainly told him in gen¬ 
eral the situation in Germany was quite a risky situation, 
and that I, personally, would not like to have any part in it 
Q. Did you tell him that he should see to it that he had 
financial protection? A. I suggested to him all the time 
that he should look out for his financial protection, and 
through my advice I helped him to consider during those 
years, and if he would have followed my advice more 
closely, a much bigger part of his fortune would have 
been saved. 

Q. And you learned shortly before October the 2nd that 
on October 2nd more stringent foreign funds control reg¬ 
ulations were to come into effect, didn’t you? A. No, Mr. 
Burling, you could not state it that way. 

You say that before October 2nd I learned that on Oc¬ 
tober 2nd a more restrictive law shall come out 
I am not a mindreader, and I didn’t know what the Ger¬ 
man Legislators were going to do. 



Q. Wasn’t that decree announced a day or so in advance 
in the Frankfurt Zeitungf A. As far as I know—I am 
not a lawyer, but I think, so much I know, that the decree 
in Germany or law becomes effective on the date of pub¬ 
lication. 

822 Q. Did you read the Frankfurt Zeitung when you 
were in Germany! A. We had general discussion— 

Q. Was it your custom to read the Frankfurt Zeitung 
when you were in Germany! A- I read it, certainly. It 
was the biggest newspaper in Germany. 

Mr. Burling: Your Honor, we are missing an exhibit 
May I merely note that in the record and come back to it 
tomorrow! 

The Court: Yes. 


Q. At any rate,, on the second of October you did drive 
from Wiesbaden to Mannheim to see Dr. Hachenbnrg! 
A. Yes, I did. 

Q. And you talked— A- (Interposing) I didn’t drive 
from Wiesbaden to Mannheim. It might have been from 
Buesselsheim. 

Q. Anyway, you went to Mannheim! A. Yes. 

Q. And you had a fairly long talk with Dr. Hachehbuxg 
at that time! A. Yes; if I remember correctly, several 
hours. 

Q. What did you say to him that you and your father 
wished at that time with relation to a usufruct! 
823 A. I conveyed to him all the thoughts and wishes 
and ideas of my father. 

Q. Will you tell us just what words you used! What did 
you say to Dr. Hachenburg! A. I didn’t—my father is 
no lawyer and I am not any'lawyer, and I didn’t say to 
him any legal phraseology. I just stated the thing, the 
principles to him, the two principles being that my sister 
should not be put at a disadvantage, and that in case of 
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my death without heirs, this gift should fall back into the 
family. 

Q. Did you say anything to him in words or substance 
which indicated that you and your father did not intend 
that a usufruct should arise as that term is normally 
known in the German law upon delivery of a niessbrauch? 
A. I am not aware of the fact that I at this time used the 
word niessbrauch, and it is very definite that I don’t know 
all the legal fineries of the word. 

It took me about ten years to learn about it, approxi¬ 
mately. 

At this time my father merely stated and said what I 
conveyed to Dr. Hachenburg. He said I should not have 
all the income, but said I should account for about 75 per¬ 
cent, which was later changed to 80 percent, with my sister. 

Q. You heard Dr. Kornstein testify here the day before 
yesterday and yesterday, did you not? A. Yes, I did. 
824 Q. And you heard him testify about three compli¬ 
cated possibilities as to the intention of the parties to 
the gift agreement, did you not? A. Yes. 

Q. Did you say to Dr. Hachenburg that you and your 
father intended an agreement along any one of the three 
lines suggested by Dr. Kornstein? A. I did not suggest 
any legal terms to him. I just gave him and repeated my 
father’s thoughts, and I can even remember the words I 
used. 

Q. What were those, please? A. My father at the time 
had quite a considerable income, and certainly there was 
no reason for him to have collected any additional income 
because it would have gone to taxation, 80 or 90 percent 
of it, and it was rather high at the time, and there was no 
use for him to get additional paper marks. 

From the property he had then, without income, he 
could live for about 200 or 250 years, and it was all the- 
money he personally needed, and my father made it known 
to me and I conveyed the same idea to Hachenburg. He 



said it was never his intention to draw anything, and it 
was for this reason Dr. Hachenburg in his letter of Octo¬ 
ber the 3rd goes into the question of what he called 
thesaurierung, the acquisition of capital provision for 
the undrawn part. 

825 And I also repeated what in effect my father 
wanted, not in legal language, and, for example, 

my father, the words my father told me, he said: In Paris 
you find the doorman in front of your door which ten or 
fifteen years before is a rich prince, and now, all of a sud¬ 
den, these princes are waiters or taxi drivers, or doormen, 
and my father wasn’t sure what was going to happen in 
Germany, and so he told me if the day should arrive where 
he had to flee Germany, and where I might arrive in a 
foreign country, maybe with nothing in my hand but a 
paper bag, I then want some legal hold on income, and 
you at the time might be dead, and I might have to fight 
it out with your family and so even if you are alive I want 
some legal strings, and if I have to appear as a beggar 
and ask you for money, I want some legal strings so that 
I can legally obtain what is due to me, and these words I 
explained to Dr. Hachenburg, and he put them into legal 
language, and the result is this gift agreement. 

Q. Did Dr. Hachenburg say anything to you about a 
niessbrauch or a usufruct? A. He explained to me the 
meaning of it, or tried to explain it to me. 

He told me, he said it was a little involved term, but 
that in simple language it meant that I should set up a 
corporation, that all the assets should go into the corpo¬ 
ration, and that if my father so desired, he could get 

826 some income. 

Q. In other words, your father could draw in¬ 
come by permitting it to accumulate in the corporation at 
his option, is that right? A. That is not quite correct 
because I was to run the corporation, and the gift con¬ 
tract didn’t provide for any limitation of my activities. 
There is not one word. 
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Q. I am talking about what Dr. Hachenburg said to 
you. 

He didn’t explain about rights in personam or rights 
in rem? A. He gave me a general outline. 

Q. Did you know what those terms meant on October 
the 2nd of 1931? A. I think only in a very vague way. 

I think that I always understood that niessbrauch in 
the strict legal sense means a right in rem, and I also 
know that I discussed it with Dr. Hachenburg, and he 
said to establish a right in rem on securities and to deal 
in the securities in a foreign country makes such an obli¬ 
gation and makes administration and investment policy 
so difficult, that certainly, he said, it would be the last 
thing that he would recommend. 

Q. Now, Dr. Hachenburg said to you that this was a 
very involved matter? A. As all lawyers are inclined, 
he told me, he said, he would have to think it over and 
make up his mind, and he even said that he wanted 
827 more time, and so you find on the first page of the 
letter, he said he regretted very much that he could 
not draw a more elaborate letter. 

Q. Did he not say, and I show you Plaintiff’s Exhibit 
7, in the fourth sentence: 

“I am sorry that I didn’t have more time at my disposal 
for study of the rather complicated matter”? A. Yes; 
that is what he said, but I told him we are in a hurry to 
act, and he realized this fact and so he got to work the 
same night and the next morning, and made this draft. 

Under normal circumstances, he would not have done 
it, but he was our family lawyer for 30 or more years, 
and he did us a favor to hurry a little bit 

Q. Well, you understood that he mailed you a draft on 
the 3rd which was received on the 5th; is that right? A. 
The letter itself; yes. 

Q. And the letter enclosed a draft? A. That was a 
draft; yes. 
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Q. Now, did he not state in the letter—I withdraw that 
question. 

Will you state when you saw Plaintiffs Exhibit 10 for 
the first timet A. This letter, I think I saw it, if at all, 
after my return in November. 

828 Q. Will you look at page 4 of the letter and state 
whether or not it is not a fact that you and Hachen- 

burg on Friday agreed that there should be a meeting 
next week between your father and Hachenburg to talk 
over some complexities of the matter! A. That is what 
he suggested. That is correct, and that is what my father 
rejected, and he, in fact, asked me to pay for the entire 
consultation with Hachenburg. 

Let me express it this way: he disliked lawyers and all 
these complicated matters, and he was a go-getter and he 
wanted action, and when he read the statement he thought 
it is just another device to make another couple thousandi 
marks. 

Q. Did you tell your father on October 2nd, when you 
went back to Wiesbaden that Dr. Hachenburg wanted to 
have a meeting with him and talk over the matter! A. 
Yes, to my father. 

Q. You did tell him! A. It was Hachenburg^ sugges¬ 
tion, but I thought it wasn’t necessary. 

Q. A man you knew to be one of the great lawyers of 
Germany said he wanted to have a further conference, but 
you made up your mind it wasn’t necessary; is that what 
you say! A. Yes. Even great lawyers are inclined to 
proceed to complicate matters some time, more than ab¬ 
solutely necessary, and my father was perfectly satisfied 
solutely necessary, and my father was perfectly 

829 satisfied with those, what is called fundamental con¬ 
siderations. 



Rudolf Deku, called as a witness on behalf of the de¬ 
fendant, and being first duly sworn as noted above, was 
examined and testified through the interpreter, Mr. 

834 Joseph Lanfer, as follows: 

Direct Examination 
By Mr. Baum: 

Q. What is yonr full name, Mr. Deku? A. Rudolph 
Deku. 

Q. And where do you reside? A. I live in Aachen. 

Q. Is that in Germany? A. That is in the Rhineland. 

Q. What is your occupation, Mr. Deku? A. I am chief 
county officer of the County of Aachen. 

Q. Are you appointed to that position? A. No; I have 
been elected by the County Council. 

Q. And how are the members of the County Council 
chosen? A. The County Council is elected by popular 
election. 

Q. Approximately how many people live in the County 
of Aachen, Mr. Deku? A. The County of Aachen has a 
population of about 220,000. 

Q. And what zone of military occupation is the County 
of Aachen located in? A. Aachen is situated in the 
British Zone of military occupation. 

Q. Are you an attorney, Mr. Deku? A. No, I 

835 am not. 

Q. Have you ever studied law? A. Yes, I stud¬ 
ied law. I took my first State Bar examination and I also 
obtained a Doctor’s degree in law. 

Q. Where did you obtain that Doctor’s degree? A. The 
University of Cologne. 

Q. Prior to the position which you now hold, did you 
ever previously hold any government position in Ger¬ 
many? A. Yes; I was from 1923 to 1933 as City Counsel 
in the City of Krefeld, and from 1946 to 1947 I was a 
County Chairman in Bavaria. 
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Mr. Gallagher: What was that position from 1923 to 
1933! 

The Witness: As City Corporation Counsel in the 
City of Krefeld. 

Mr. Gallagher: Will you spell that, please? 

The Witness: K-r-e-f-e-l-d. 

By Mr. Baum: 

Q. Approximately how many people lived in Krefeld 
during the time you held that position there? A. At that 
time Krefeld had about 150,000 inhabitants. 

Q. What happened in 1933 with respect to your posi¬ 
tion in Krefeld? A. I was discharged from my position 
in 1933, after the seizure of power by the National Social¬ 
ists, because of my opposition to them. 

836 Q. Then following that discharge did you obtain 
a position elsewhere? A. No, I didn’t succeed. I 
tried it but it proved impossible. 

Q. Well, what did you do after you were discharged in 
1933? A. I tried to find another position. 

Q. Well, did you remain unemployed? A. Finally my 
brother heard about this and suggested to me to come to 
Berlin and join his business there. 

Mr. Gallagher: Will you identify the brother’s name, 
Mr. Baum? 

Mr. Baum: Yes. 

By Mr. Baum: 

Q. What is your brother’s name? A. Erich Deku. 

Q. And what was the date or the approximate date 
when you went to Berlin as you have described? A. I 
came to Berlin in the spring of 1934. 

Q. And for whom did you work in Berlin? A. I worked 
in the office of my brother, where the Company for Indus¬ 
trial Counsel and Trade and the Union Bank were. 
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Q. Well, for which company did you work?—the 

837 Union Bank or the Company for Commerce and 
Trade? A. I mainly worked for that company. 

Q. Did you also do any work for the bank? A. From 
time to time I transmitted orders of my brother. 

Q. Was the Union Bank a Berlin bank? A. The Union 
Bank was a branch of the Union Bank of Darmstadt 
Q. Was the Union Bank a large bank in Germany? A. 
It wasn’t a great bank. 

Q. And what did the Berlin branch of that bank do? 
A. The Berlin branch was mainly engaged in stock ex¬ 
change transactions. 

Q. Where is the stock exchange located in Germany? 
A. The stock exchange is in Berlin. 

Q. Can you tell us approximately how many employees 
were in the Berlin office of the bank in Berlin while you 
were there? A. At that time there were about five to 
seven employees there. 

Q. Did this company for which you worked have the 
same office as the Berlin branch of the Union Bank? A. 
Yes; that was all on the same premises. 

Q. When you came to work in the Union Bank in Ber¬ 
lin, was a Mr. Daniel Gross employed at the bank? A 
Yes. 

838 Q. What was his employment there? A. He was 
counsel for my brother. 

Q. Did he have his office in the offices of the bank? A. 
Yes. My brother had made available to him office space, 
personnel and everything else that was necessary for the 
conduct of a practice. 

Q. While you were at the bank in Berlin, Mr. Deku, did 
you ever have occasion to meet Mr. Wilhelm von Opel? 
A. Yes. 

Q. How did you meet Mr. Wilhelm von Opel? A. My 
brother introduced me to him when he was present there. 

Q. Can you remember approximately when you met 
him for the first time? A. That was in the spring of 1934. 


565 


Q. Did you meet him at the bank more than once? A. 
Yes; I saw him there now and then. 

Mr. Baum: If Your Honor please, I would like to make 
a statement at this time. The next few questions which I 
will ask this witness, I am asking only for the purpose of 
impeaching the witness Gross who will testify for the 
plaintiff later on. This is somewhat irregular, since this 
witness is out of turn. But I am offering this for no other 
purpose, in view of the stipulation we entered into yester¬ 
day concerning the proceeding in Germany. 

839 Mr. Ingoldsby: That is all right. Let us hear 
the question. 

By Mr. Baum: 

Q. Mr. Deku, did you ever have a conversation with 
Wilhelm von Opel in which the name Daniel Gross was 
mentioned? A. Yes, such a conversation did take placed 

Q. Will you tell us how this conversation came about? 

Mr. Ingoldsby: Just a minute. I object if this witness 
intends to go into an explanation of what his conversation 
was about a third party, about some other party, and what 
Wilhelm von Opel said about Dr. Gross. 

The Court: I will have to take the testimony subject 
to motion to strike later. I cannot tell the connection at 
this time. 

(The question having been read by the reporter:) 

The Witness: I was with my brother in one of the office 
rooms, and Mr. von Opel entered. 

Mr. Ingoldsby (to the witness making a further un¬ 
translated statement): Just a minute; there is no question 

_j:_ 


•TSiTiMt 
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By Mr. Baum: 

Q. By the way, Mr. Deku, do you see Mr. Daniel Gross 
sitting in the courtroom today? If so, will you point him 
out for the Court? A. Yes, he is sitting over there. 
840 Q. Will you tell us in words or substance what 
you recall of this conversation with Wilhelm von 
Opel to which I have referred? 

Mr. Ingoldsby: If we are going into a conversation, I 
think we might find out at least the year it took place. 

The Court: The time and place and circumstances may 
be necessary. 

By Mr. Baum: 

Q. When, approximately, was this conversation with 
Wilhelm von Opel to which you are referring? A. It took 
place in the spring of 1934. 

Q. And will you now tell us in words or substance what 
you remember of that conversation? 

Mr. Ingoldsby: Just a moment, please. 

The Court: You had better fix the place. 

Mr. Baum: He said, Your Honor, in the bank. 

The Court: And who was present? 

Mr. Baum: His brother and Wilhelm von Opel were 
present I believe that is in the record. 

The Court: All right 

(The pending question having been read by the re¬ 
porter:) 

The Witness: Wilhelm von Opel stated that he was 
about to be punished on the ground he had taken assets 
outside of Germany in violation of the German Foreign 
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Exchange Control regulations. 

841 He requested my brother to be of assistance to 
him before the authorities concerned, and to inter¬ 
vene in his behalf. 

My brother agreed and suggested to send Mr. Daniel 
Gross to Switzerland to see Fritz von Opel there and to 
discuss the matter with him. 

By Mr. Baum: 

Q. Thereafter did you have occasion to have a conver¬ 
sation with Daniel Gross concerning this matter f A. Yes. 

Q. When did this conversation take place, and wheret 
A. This conversation took place when Daniel Gross re¬ 
sumed from his trip to Fritz von Opel and reported on 
the matter in the offices. 

Q. Who was present at this conversation? A. My 
brother, Gross, and I. 

Q. And will you please tell us in words or substance 
what you recall of that conversation? 

Mr. Ingoldsby: I object to that. This, I submit, Your 
Honor, is even worse hearsay than the hearsay to which 
I have heretofore objected, because in this instance even 
Wilhelm von Opel is not present. 

The Court: As I understand, this is offered to contra¬ 
dict a statement that is anticipated. 

Mr. Baum: That is correct, Your Honor. 

The Court: Now, if he doesn’t make it, it won’t 

842 become material. I will rule on it later on. 

Mr. Ingoldsby: Very well, sir. 

Mr. Baum: Will you please translate the question to 
the witness? 

(The pending question having been read by the re¬ 
porter, as follows:) 

“Question: And will you please tell us in words or sub¬ 
stance what you recall of that conversation f’ 
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The Witness: Mr. Gross was evidently dissatisfied with 
the results of his conversation with Fritz von Opel. 

And he stated that in his opinion it would be difficult for 
Wilhelm von Opel to prove to the German authorities the 
bona fide character of the agreement which he had con¬ 
cluded. 

Mr. Baum: Your Honor, I now conclude the series of 
questions which are offered for impeachment. The balance 
are offered for whatever purpose they may serve. 

Mr. Ingoldsby: May I have the last part of that state¬ 
ment?—Gross was quoted as saying— 

The Reporter (reading): “That in his opinion it would 
be difficult for Wilhelm von Opel to prove to the German 
authorities the bona fide character of the agreement which 
he had concluded.” 

Mr. Ingoldsby: All right 

By Mr. Baum: 

Q. Mr. Deku, did you ever have dinner with Wil- 
843 helm von Opel? A. Yes, once. 

Q. And when was that? A. This was in the sum¬ 
mer of 1934. 

Q. Where did you have dinner with Wilhelm von Opel? 
A. The dinner took place at the Newa Grill in Berlin. 

Q. Were you alone with Wilhelm von Opel? A. No; 
there was present Major von Mudra, Count von Schwerin, 
and my brother. 

Q. What kind of a restaurant was the Newa Grill? A. 
It was a very good restaurant 

Q. What do you mean by the expression “very good 
restaurant”? A. Well, it was the kind of a restaurant 
which could be frequented only by people who had money. 

Q. Did you ever have a meal at the Newa Grill on any 
other occasion? A. No. 

Q. Did you pay for your meal on this occasion? A. No; 
I was invited. 


» 
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Q. By whom? A* By Wilhelm von OpeL 
Q. Did yon have your dinner in the public dining room 
or in a private room? A. We didn’t sit in the midst 

844 of the crowd. It was a semi-detached room—semi- 
private room. 

Q. Now, Mr. Deku, will you please tell us in words or 
substance what you recall was said by Mr. Wilhelm von 
Opel during the course of this dinner? A. As a result 
of my questions, and as a result of the questions of the 
others, the discussion arose over the payment of a fine 
of three and a half million marks by Wilhelm von OpeL 
We were astonished that he had submitted to such a 
severe fine, without fighting through a regular procedure. 

And we asked him how it came about, how he happened 
to do that 

He stated that it was well worth three and a half million, 
marks to have his assets outside of the German locked 
safe. 

Q. Did he explain what he meant by the expression 
“German locked safe”? A. That wasn’t necessary. We all 
understood that 

Q. Did the conversation during this dinner deal entirely 
with this fine you have referred to, or did it cover other 
matters? A. Of course, we talked about many other'things. 
We talked about politics, and jokes were told. 

Q. Did Mr. Wilhelm von Opel ever say during the course 
of this dinner— 

• < 

Mr. Ingoldsby: Just a minute. I object Does he 

845 want to quote the conversation to his own witness? 

The Court (To Mr. Baum): You can mention the 

subject 

By Mr. Baum: 

Q. Did Mr. Wilhelm von Opel say anything about Nazi; 
pressure during this conversation? A. He didn’t talk 
about that. 
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Q. Did he refer to the German authorities at all? A. 
.Yes, he did mention them. He poked fun at the German 
authorities, because they could be so easily deceived. 

Q. Was Mr. Wilhelm von Opel in a cheerful mood or in 
a sad mood during’ this dinner? A. He was in excellent 
spirits. 

Q. During the course of this conversation, did he refer 
to a gift to his son Fritz von Opel? A. No. 

Q. While you were employed in the office in Berlin, did 
you ever have occasion to meet Mr. Fritz von Opel? A. 
Yes. 

Q. Do you see Mr. Fritz von Opel in the courtroom 
today? A. Yes, he is sitting right here. 

Q. Did you see Mr. Fritz von Opel in Berlin once or 
more than once? A. I saw him several times. 

Q. Did you ever have any business discussions 
846 with him? A. Yes, I did have business discussions 
with him. 

Q. What was the approximate date of these discus¬ 
sions? A. This was in the year 1936, several months be¬ 
fore the collapse of the bank. 

Q. And when did the bank collapse? A. In the summer 
of 1936. 

Q. What was the subject of these business discussions 
with Mr. Fritz von Opel? A. The problem involved was 
the purchase of bauxite mines in Hungary. 

The intention was, which was partly realized, to estab- 
ish there a corporation. 

The intention was to have as partners in this enterprise 
my brother, Mr. Fritz von Opel, and a Mr. Fayer in Buda¬ 
pest. 

I was supposed to become the manager of this enterprise. 

And I had already received a formal appointment to this 
position. 

Q. Do you remember the name of this company you have 
referred to? A. There were several names, but later the 
name of Transdanubia was mentioned. 
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Q. Do you know whether that corporation was actually 
formed! A. Yes; articles of incorporation were drawn up. 
Q. And where was this corporation incorporated! 

847 A. It was established in Berlin. 

Q. Under the laws of Germany! A. Under Ger¬ 
man law. 

Q. Did you ever have occasion to make a trip to Buda¬ 
pest! A. Yes; I was there several times. 

Q. Was any of those trips in connection with this com¬ 
pany you have referred to! A. Yes, I was supposed to 
make arrangements there for the establishment of an office. 

Q. Can you tell us approximately when that trip took 
place! A. This was a few weeks prior to the collapse of 
the bank. 

Q. I believe you testified that the bank, referring to the 
Union Bank, failed in the summer of 1936. Is that correct! 
A. Yes. 

Q. And what did you do then! A. I was unemployed 
and I tried to obtain a job elsewhere. 

Q. Since the time you left the Union Bank in Berlin, 
have you ever seen Wilhelm von Opel again! A. No. 

Q. From the time you left the bank, until you 

848 came into this courtroom, have you ever seen Fritz 
von Opel again! A. I saw him yesterday for the 

first time here. 

Q. And from the time you left the bank in Berlin until 
you came into this courtroom, have you ever seen Mr. 
Daniel Gross! A. Yes; I saw him once when he was a 
witness in a proceeding. 

Q. How did you come to be in that proceeding! A. I 
was indicted for the reason that I had advised somebody 
to enter into a stock exchange transaction with the bank, 
although I was supposed to have known that the bank 
was about to collapse. 

Q. And will you please tell us what was the final result 
of that proceeding! A. I was acquitted. 
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Mr. Baum: That is all. 

Cross Examination 
By Mr. Ingoldsby: 

Q. Mr. Deku, do you speak any English at all? A. i 
speak very little English. 

Mr. Ingoldsby: Let me talk to him just a minute. 

(To the witness directly): Can you understand my ques¬ 
tions? Will you answer me in English, please? 

The Witness (speaking in English): I have understood 
what you have said. 

849 Mr. Ingoldsby (to the witness directly): You do 
understand what I said? 

The Witness (himself in English): Not all what you have 
said. 

Mr. Ingoldsby (to the witness directly): Do you under¬ 
stand what I just said? 

The Witness (himself in English): Yes. 

Mr. Ingoldsby (to the witness directly): Will you an¬ 
swer this question in English: 

Are you the brother of Erich Deku? 

The Witness (himself in English): I am. 

Mr. Ingoldsby (to the witness directly): And is your 
brother Erich the same man who in 1936 was sentenced to 
a term of imprisonment in Germany for three years and 
three months at hard labor in connection with the bank 
failure? 

(The witness having spoken in German:) 

Mr. Ingoldsby (to the witness directly): Do you under¬ 
stand the question I just asked you? 

The Witness (himself in English ) : No. 

Mr. Ingoldsby (to the witness directly): You do not? 
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The Witness (himself in English): No, 

Mr. Ingoldsby: All right; we will go into the German. 

By Mr. Ingoldsby: 

Q. Will you ask the witness, please, Mr. Laufer, if he 
is the brother of Erich Deku, who in 1936 was sen- 

850 tenced to serve a term of imprisonment at hard 
labor for three years and three months for grand 

larceny from his brother’s bank? A. Yes. 

Q. Now will you ask him, in connection with that im¬ 
prisonment, wasn’t his brother charged with stealing about 
five million reichsmarks from Wilhelm von Opel? A. I 
don’t know. I don’t know the indictment. 

Q. Ask him if he knows the reason why his brother was 
imprisoned. A. Fritz von Opel told me on the day of the 
collapse of the bank that my brother had committed em¬ 
bezzlement on the largest extent 
Q. All right. We will come back to that in a minute. 
How long have you been in the United States. A. I arrived 
here on November 28. 

Q. And did the Government pay your transportation? 
A. Yes. 

. Q. And they are paying your return transportation, are 
they not? A. I hope so. 

Q. How much have you been paid per day since Novem¬ 
ber 28th? A. I am supposed to receive $15 per day. 

Q. Do you have any other financial arrangements with 
the Government? A. No, I do not 

851 Q. Will you ask the witness how old he is at the 
present time? A. I am now 52 years of age. 

Q. Now, Mr. Deku, isn’t it a fact that you first became 
acquainted with Wilhelm von Opel in the year 1932? A. 
No. 

Q. I want to ask you about the first quotation which you 
attributed to Wilhelm von Opel. A. Yes. 
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Q. When did that conversation first take place? A. In 
the spring of 1934. 

Q. Can yon place that conversation any more definitely, 
from the standpoint of time? A. No. 

Q. Yon do not know what month? A. No. 

Q. And where did this conversation take place? A. It 
took place in the offices of the Union Bank in Berlin. 

Q. And who was present? A. My brother and Wilhelm 
von Opel. 

Q. So yonr brother heard the -same conversation which 
yon have just repeated? Is that correct? A. Yes. 

852 Q. Is he here? A. No. 

Q. Where is he? A. He is in Germany. 

Q. When did yon last see yonr brother? A. I saw him 
shortly before my departure. 

Q. Do yon see him frequently? A. No; I haven’t seen 
him for ten years. 

Q. How did yon happen to see him on the occasion just 
before yon left? A. He was called for to attend an inter¬ 
rogation at the Department of Justice in Frankfurt. 

Q. And how did yon happen to be there? A. I hap¬ 
pened to be there because I got the documents for the trip 
to America there. 

Q. And it was just a matter of chance, was it, that yonr 
brother happened to be there the same day? A. No. I had 
been requested, since I went to Frankfurt by way of 
Cologne, to bring him along. 

Q. And is it yonr testimony that that is the first time 
that yon have seen yonr brother in ten years? A. I didn’t 
see him for ten years, and I saw him again for the first 
time this year. 

Q. Do yon communicate with yonr brother by mail? A. 
He has written me a letter through my daughter. 

853 Q. Just one letter? A. Yes. 

Q. Only one letter in ten years? A. He did not 
write me during the ten years.. 
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The Witness (himself in English): No. 

Mr. Ingoldsby: All right; we will go into the German. 

By Mr. Ingoldsby: 

Q. Will you ask the witness, please, Mr. Laufer, if he 
is the brother of Erich Deku, who in 1936 was sen- 

850 tenced to serve a term of imprisonment at hard 
labor for three years and three months for grand 

larceny from his brother’s bank! A. Yes. 

Q. Now will you ask him, in connection with that im¬ 
prisonment, wasn’t his brother charged with stealing about 
five million reichsmarks from Wilhelm von Opel? A- I 
don’t know. I don’t know the indictment. 

Q. Ask him if he knows the reason why his brother was 
imprisoned. A. Fritz von Opel told me on the day of the 
collapse of the bank that my brother had committed em¬ 
bezzlement on the largest extent 
Q. All right We will come back to that in a minute. 
How long have you been in the United States. A. I arrived 
here on November 28. 

Q. And did the Government pay your transportation? 
Al. Yes. 

Q. And they are paying your return transportation, are 
they not? A. I hope so. 

Q. How much have you been paid per day since Novem¬ 
ber 28th? A. I am supposed to receive $15 per day. 

Q. Do you have any other financial arrangements with 
the Government? A. No, I do not. 

851 Q. Will you ask the witness how old he is at the 
present time? A. I am now 52 years of age. 

Q. Now, Mr. Deku, isn’t it a fact that you first became 
acquainted with Wilhelm von Opel in the year 1932? A. 
No. 

Q. I want to ask you about the first quotation which you 
attributed to Wilhelm von Opel. Au Yes. 


574 


Q. When did that conversation first take placet A. In 
the spring of 1934. 

Q. Can yon place that conversation any more definitely, 
from the standpoint of timet A. No. 

Q. Yon do not know what month t A. No. 

Q. And where did this conversation take placet A. It 
took place in the offices of the Union Bank in Berlin. 

Q. And who was present t A. My brother and Wilhelm 
von Opel 

Q. So yonr brother heard the same conversation which 
yon have just repeated t Is that correct t A. Yes. 

852 Q. Is he heret A. No. 

Q. Where is het A. He is in Germany. 

Q. When did yon last see yonr brothert A. I saw him 
shortly before my departure. 

Q. Do yon see him frequentlyt A. No; I haven’t seen 
him for ten years. 

Q. How did yon happen to see him on the occasion jnst 
before yon leftt A. He was called for to attend an inter¬ 
rogation at the Department of Justice in Frankfurt. 

Q. And how did yon happen to be there? A. I hap¬ 
pened to be there because I got the documents for the trip 
to America there. 

Q. And it was jnst a matter of chance, was it, that yonr 
brother happened to be there the same day? A. No. I had 
been requested, since I went to Frankfurt by way of 
Cologne, to bring him along. 

Q. And is it yonr testimony that that is the first time 
that yon have seen yonr brother in ten years? A. I didn’t 
see him for ten years, and I saw him again for the first 
time thifl year. 

Q. Do yon communicate with yonr brother by mail? A. 
He has written me a letter through my daughter. 

853 Q. Jnst one letter? A- Yes. 

Q. Only one letter in ten years? A. He did not 
write me during the ten years. 
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Q. Now Mr. Deku, am I correct in quoting you when I 
say that you attributed the following statement to Wilhelm 
von Opel— 

In the spring of 1934 he -said that he was about to be 
punished because he had taken funds outside of Germany T 

Is that correct! 

Mr. Burling: I object to the question, Your Honor. In 
the first place, the record speaks for itself as to what the 
witness said. In the second place, the question is not in 
accord with our recollection of the testimony of the wit¬ 
ness. 

The Court: He has a right to check him on cross. I will 
permit it 

(The pending question having been read by the reporter:) 

The Witness: Yes, that was the substance of his state¬ 
ment. 

Mr. Burling: If your Honor please, I agree that ordi¬ 
narily a witness may be checked on cross. But where the 
witness is being examined through an interpreter, and 
where the difference is one of fine -shadings and meanings 
of words, I submit the objection is appropriate. That 
854 is to say, I suppose Mr. Ingoldsby is endeavoring to 
bring out the fact that Wilhelm said he had taken 
funds outside of Germany, rather than transferred, which is 
what the witness first said. 

The Court: I suppose you can straighten that out on 
redirect. 

Mr. Ingoldsby: I am only endeavoring to bring out the 
answer of the witness is pretty pat and can’t stand much 
cross examination. 

The Court: It can be brought out in redirect. 
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By Mr. Ingoldsby: 

Q. Now, did Mr. Wilhelm von Opel make any further 
statement by this time—and “by the this time” I mean the 
spring of 1934—regarding what he meant by taking funds 
outside of Germany? A. I do not recall the details. 

Q. So you don’t know what Mr. von Opel was talking 
about when he said that he expected to be punished because 
he had taken funds outside of Germany, did you? A.. I 
knew that the proceeds from the sale of shares to Gen¬ 
eral Motors, of General Motors, were involved. 

Q. How did you know that? A. That was mentioned on 
that occasion. 

Q. At the time of the conversation, in the spring of 
1934, were the General Motors shares mentioned? A. I 
think they were mentioned. 

855 Q. Just two questions ago didn’t you tell us that 
there was no conversation further than what you 
had indicated? A. I said that I did not remember all the 
details. 

Q. Well, now, I want to ask you if you remember any 
additional details to the details which you have already 
told us? A. No, I do not recall any further details. 

Q. Did Mr. von Opel make the statement, to which you 
have just testified, in a loud voice or was he telling this 
as a secret? A. No; he was rather excited. 

Q. Now, Mr. Deku, your brother Erich was president 
and owner of the Union Bank of Berlin and Darmstadt, 
was he not? A. Yes. 

Q. And you were employed in the Berlin branch of that 
bank, were you not? A. No; I was an employee of the com¬ 
pany. 

Q. What company? A. The Company for Trade and 
Industrial Counseling. 

Q. Was that company a part of your brother’s bank? A. 


It was a limited corporation which was owned by my 
brother. 

Q. And what was the nature of the business of that 

856 corporation? A. This company attempted to engage 
in import and export business and to establish it¬ 
self in the sale of automats. 

Q. You also worked for the bank, didn’t you? A. Only 
on occasion. 

Q. You did rather odd jobs for the bank, didn’t you? A. 
Yes. 

Q. What'salary were you being paid at that time? A. 
I was paid 400 marks a month. 

Q. That is about $100 a month, is it not? A. Not quite. 
Q. Not quite $100 a month? A. It is about $130. 

Q. About $130. So you were just a clerk in the bank, 
were you not? A. I wasn’t in the bank. 

Q. All right. I won’t labor that point. 

Now, before you came to Berlin to work for your brother, 
you lived in the Rhineland, didn’t you? A. Yes. 

Q. And after you went to work for your brother in 
Berlin, did you move vour family to Berlin? A. Yes. 

Q. How much of a family did you have at that time? A. 
I had a wife and three children. 

857 Q. And you felt that this position with your 
brother was reasonably secure, did you not? A. I 

was glad I had that position. 

Q. And you expected that position to continue, did you 
not? A. I would have preferred to have another job. 

Q. Well, you didn’t expect to lose that one, did you? A. 
I have tried to get another job. 

Q. All right. Now, Mr. Deku, the way you left that job 
was that the bank went broke and all the employees got 
fired, did they? A. No; I left the bank on the same day 
when I heard that these charges were being made against 
my brother. 
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Q. Was Wilhelm von Opel a client of your brothers 
bank? A. Yes. _ . . 

Q. And he was considered by yonr brother a very sub¬ 
stantial client, was he not? A. Yes. 

Q. And as a resnlt of having Wilhelm von Opel as a 
client, the bank was able to attract other large clients, 
was it not? A. I do not know the internal connections. 

Q. From 1932 nntil the latter part of 1935, your brother 
and Wilhelm von Opel were quite friendly were they 

858 not? A. Yes; that was the appearance. 

Q. And the only way that yon ever got to see 
Wilhelm von Opel was because yon happened to be along 
with yonr brother? Is that correct? A. Yes. 

Q. Now, things were going pretty well at the bank 
around the 1935 period, were they not? A. So far as I 
conld judge it, yes. 

Q. Now, in 1936 the bank failed, didn’t it? A. Yes. 

Q. And in the spring of 1936 yonr brother was sent 
to the penitentiary, wasn’t he? A. In the spring? I think 
it was in the falL 

Q. Well, all right; possibly he was convicted in the 
spring and sentenced in the fall; bnt we won’t labor that. 

In any event, between the spring and the fall of 1936, 
yonr brother went to the penitentiary, didn’t he? A. In 
the summer of 1936. 

Q. And he was sentenced to serve three years and three 
months at hard labor, was he not? A. Yes; I read about it 
in the papers. 

Q. That was a very sensational case in Berlin, was it 
not? A. I was no longer in Berlin at that time. 

859 Q. Do yon know whether or not this was a sensa¬ 
tional case in Berlin, whether you were there or not? 

A. I must assume that, because it was printed in the news¬ 
papers. 

Q. And it was given widespread publicity in the news¬ 
papers, wasn’t it? A. I did not read the Berlin papers. 






By Mr. Ingoldsby: 


In the newspapers of the Rhineland, it wasn’t unusually 
big. 

Q. What wasn’t unusually big? A. The treatment of 
this lawsuit in the newspapers. 

Q. I show you a newspaper dated April 10,1937. 


Mr. Burling: I object, unless the newspaper is identified. 

Mr. Ingoldsby: I don’t propose to offer them in evi¬ 
dence. 

Mr. Burling: I still object, unless the newspaper is 
identified. 

The Court: Well, unless he knows something about the 
newspaper, too. 

Mr. Ingoldsby: In fact, I don’t think I will use the news¬ 
papers at alL 


Q. You know, do you not, that the man who swore out 
the warrant of arrest against your brother was Fritz von 
Opel, right here, wasn’t he? A. I do not know that. 
860 Q. You do not know that? A. No, I did not know 
that 

Q. Well, do you know that Fritz von Opel was the princi¬ 
pal witness against your brother? A. No, I do not know 
anything about the lawsuit—the proceeding. 


(Thereupon a short recess was had. The following then 
occurred:) 


861 By Mr. Ingoldsby: 


Q. Mr. Deku, we were just talking about the trial 
of your brother. It is your testimony that you did not 
know that Fritz von Opel swore out the warrant of arrest 
against your brother? A. I do know that a warrant 
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was taken out against my brother, but who made an oath 
in connection with it I do not know. 

Q. And it is your further testimony that you do not 
know that Fritz von Opel was the principal witness against 
your brother at the time of his trial? A. No, I do not 
know that. I had so many troubles of my own that I did 
not, I was not concerned with the proceedings against my 
brother. 

Q. You were not concerned with the troubles of your 
brother? A. No. 

Q. And did you know that your brother took an appeal 
from his conviction? A. I do not know that. 

Q. And you do not know that the Supreme Court of Ger¬ 
many sustained your brother’s conviction and he was 
forced to serve his sentence? A- I do not know that my 
brother spent in jail during that period—spent time in jail 
during that period. 

862 Q. And it is your further testimony that you read 
nothing about this case while it was going on in the 
newspapers? 

Mr. Burling: I object, Your Honor, that is not the wit-, 
ness’ testimony. 

The Court: Ask him if it is his testimony. 

By Mr. Ingoldsby: 

Q. Is it your testimony that you did not read about this 
case in the newspapers? A. No, I didn’t say that. 

Q. What did you say? A. I said that all that I do know 
about the trial I know from the newspapers. 

Q. Did you ever discuss your brother’s troubles with 
him after he was released from prison? Al. I have seen 
him again for the first time in 1948 and the matter had 
gone by for such a long period of time that it was no 
longer of interest to talk about it. 
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Q. So your testimony is that you never saw your brother 
from 1936 until 1948. A. No, I said that I didn’t see him* 
for ten years. I visited him once in Butzbach. That is the 
penitentiary. 

Q. When was that that you visited him in the peniten¬ 
tiary? A. That must have been some time in 1937 
863 or 1938. 

Q. And on the occasion of your visit to the peni¬ 
tentiary to visit your brother, yon did not discuss the rea¬ 
son why he was in the penitentiary, is that your testimony? 
A. I called on him in order to discuss with him matters 
which concerned his family. 

Q. Would it be a correct statement to say that Wilhelm 
von Opel, the main client of the bank, lost between five and 
six million reichsmarks as a result of your brother’s man¬ 
ipulations? A. 1 do not know that. 

Mr. Ingoldsby: Mark that plaintiff’s exhibit whatever 
the next number is for identification, (handing document to 
clerk). 

(Accordingly, the document referred to, a copy of a 
newspaper clipping, was marked Plaintiff’s Exhibit 82 for 
identification.) 

Mr. Ingoldsby: Will you show him that, please. 

Mr. Burling: Just a moment, Mr. Laufer, will you show 
it to us first, please. 

Mr. Ingoldsby: In order that you do not have to read all 
that, I will state my next question now. 

By Mr. Ingoldsby: 


Q. If I show you a newspaper dipping which states that 
the damage to the main client is 6JB million reichsmarks, 
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would that refresh your recollection as to what loss 

864 Wilhelm von Opel suffered. (Plaintiffs Exhibit 82 
for identification was handed to the Witness.) A. 

At that time so many figures were mentioned that I do 
not recall—that I do not know how big, actually, the dam¬ 
ages of Mr. Wilhelm von Opel were. 

Q. Mr. Deku, I want to take you back for a moment to 
the dinner which I believe you said you attended with Wil¬ 
helm von Opel. Will you again state the date of that din¬ 
ner. A. It was in the summer of 1934. 

Q. And will you again state who was present at that 
dinner! A. Major von Mudra, Count von Schwerin, and 
my brother. 

Q. Your brother was there? A. Yes. 

Q. You failed to mention the presence of your brother 
when you were testifying, on direct examination, did you 
not? 

.. Mr. Burling: I object to that on the ground that it is 
a direct misstatement of the testimony. The witness did 
mention that his brother was there. 

The Court: You may ask him if he mentioned it, to the 
best of his recollection. He objects to your making an 
assertion; you will have to ask it in the form of a question. 

Mr. Ingoldsby: I did not understand Your Honor’s rul¬ 
ing. I will put it this way. 

By Mr. Ingoldsby: 

865 Q. In your direct examination did you or did you 
not mention that your brother was present at that 

dinner? A. I think I stated that he was present 
Q. Are those the only people who were there? A. I 
think so, yes. . . 

Q. Is it not a fact that Dr. Gros was present at that din¬ 
ner? A. No, Dr. Gross was not present there. 

Q. Are you absolutely certain about that? A. Yes. 



Q. If I told yon that your brother reported to the Ger¬ 
man authorities after he was in prison that Dr. Gros was 
present at that dinner, would that refresh your recollec¬ 
tion? A. Then I must say that my brother was in error. 
My brother had dinner on many occasions with Mr. Wilhehn 
von Opel, and I had only one. . 

Q. That dinner, again, was in the summer of 1934? A. 
Yes. 

Q. And yet today, in 1948, you are absolutely positive 
about who was present at that dinner? A. I am certain 
about the fact that Dr. Gros was not present there. 

Q. Will you state again the statement which you attri¬ 
bute to Wilhelm von Opel at the time of that dinner? A. 

He said that upon the question how it happened that 
866 he was willing to pay such a substantial fine, he 
stated that it was well worth to him to pay that in 
order to have assets outside of the German locked safe. 

Q. Did he say anything else? A. He also poked fun at 
the German authorities which could be taken in so easily. 

Q. Did he say anything else? A. He talked a lot, but I 
do not recall. 

Q. The only portions of the conversation through the 
entire dinner that you remember are the conversations 
which you have just stated, is that correct? A. Yes, be¬ 
cause that was the most striking thing for me. 

Q. And do you recall that he used the words that he 
wanted to have his money outside of the German locked 
safe? A Yes, this pregnant expression struck my atten¬ 
tion. 

Q. And did you know what he was talking about? A 
Yes. 

Q. What was he talking about? A He talked about the 
payment of the fine and the transfer of the money abroad. 

Q. When you say transfer of money abroad, what money 
are you talking about? A What I am referring to is the 
proceeds from the sale of the Opel Works. 




867 Q. And is that what Mr. von Opel was referring 
to? . A. Yes, to my recollection. 

Q. How do yon know that?. A. That is what I remem¬ 
ber.. 

.. Q. Do yon now remember that Mr. von Opel at that din¬ 
ner said something abont the proceeds from the Opel sale? 
A. I do not believe that a detailed discussion was had 
abont that 

Q. I am not asking if there was a detailed discussion, I 
’am asking if there was any mention of the Opel proceeds. 
A. I believe it was mentioned. 

Q. Are yon sure that it was mentioned? A. I must 
conclude from the context that it was mentioned. 

Q. Yon will agree that if it was not mentioned, then the 
conversation did not make any sense at all, did it? A. 
That is why I said that I believe that I am convinced that 
it was mentioned. 

Q. Was vonr deposition taken in Germany while Wil¬ 
helm von Opel was still alive? A. I was questioned for the 
first time about two or three months ago. 

Q. When did yon first go to the American authorities in 
connection with this case? A. I did not call upon 

868 the American authorithies. The American authorities 
called on me. .. 

Q. Did anyone tell you to say that? A. No. 

Q. Do you know how they happened to call upon you? 
A. No, I do not know. . 

Q. Where is Count von Schwerin at the present time? 
A. I do not know. 

\Q. When was the last tiine you saw him? A. I do not 
remember exactly. It may have been 1936 or 1937. I think 
it was in 19371:; :* : 

Q. What is the name of the other individual whom you 
' said was at this dinner?: A. Major von Mudra, M-U-D- 
R-A. . 
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Q. And when was the last time yon saw him! A. I saw 
him for the last time in 1941 or 1942. 

Q. And to yonr knowledge, neither of these individuals 
are in the United States now, is that correct! A. I do 
not know that 

Q. When yon talked to the American authorities about 
two months ago did yon mention the name of yonr brother, 
Erik Deku! A. The American authorities have mentioned 
the name of my brother. 

Q. The mentioned yonr brother’s name to yon, 
869 not yon to.them! A. Tea. 


Mr. Ingoldsby: Will yon mark this Plaintiff’s Ex¬ 
hibit the next number (handing document to the Clerk). 


(Accordingly, the document referred to was marked 
Plaintiff’s Exhibit 83 for identification.) 


Mr. Ingoldsby: Strike that number, will yon please, I . 
don’t think I want to use that 


(Accordingly, Plaintiff’s Exhibit 83 for identification was 
withdrawn.) 


By Mr. Ingoldsby: 


Q. When yon talked to yonr brother just before yon 
came here to the United States, did yonr brother tell yon 
about any communications which he has had with the Opel 
family! A. He only mentioned to me that a few days 
before Dr. Gros had addressed a letter to him requesting 
him to pay his old debts. 

Q. I am going to read yon something and ask yon if this 
refreshes your recollection about who was present at the 
dinner. 


M 








Q. Mr. Deku, on your direct examination in referring to 
the conversation with Wilhelm von Opel in the office of 
your brother in the spring of 1934, did you say that Wil¬ 
helm von Opel said that he had taken assets out of Ger¬ 
many, or had transferred assets out of Germany! A. The 
question, whether I said that or not just now! 

Q. 1 am asking you what you said on your direct exami¬ 
nation. A. I cannot recall the precise term, because 1 
didn’t, I wasn’t concerned with the difference. 

Q. I ask you now, Mr. Deku, in the conversation in your 
brother’s office in the spring of 1934, at which your brother 
and Wilhelm von Opel were present, did Wilhelm von Opel 
state that he had taken assets out of Germany, or had 
transferred assets out of Germany! A. I cannot recall the 
precise terms that we used. 

Q. Referring to your dinner with Wilhelm von 
873 Opel and the other gentlemen in the Newa Grill, was 
there any circumstance of that dinner which fixed it 
in your mind! A. Yes, that was the only time that I ever 
had dinner with Mr. Wilhelm von OpeL 

Q. And I believe you testified in response to Mr. Ingolds- 
by’s questions that you knew that Wilhelm von Opel was a 
very prominent man in Germany is that correct! A. Yes. 

Q. And did you ever have dinner with Wilhelm von Opel 
at any other time! A. No. 

Q. Now, Mr. Deku, Mr. Ingoldsby asked you about being 
questioned in Germany some two months ago. You were 
questioned by representatives of the Department of Jus¬ 
tice, is that correct! A. Yes. 

Q. Did any attorney of the Department of Justice who 
questioned you in the United States question you in Ger¬ 
many! A. No. 
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Mr. Baum: That is alL . 

Mr. Ingoldsby: No questions. 

The Court: You are excused. 

(Witness excused.) 

Mr. Burling: Your Honor, I am not going on indefinitely 
about Liechtenstein, but yesterday my friends re- 
874 fused to stipulate some facts which I think the Court 
will take judicial notice of, to compare against the 
Witness von Opel’s testimony concerning the country of 
which he claims to be a citizen. 

At this time I request the Court to take judicial notice, 
on the basis of a standard book of reference, the Informa¬ 
tion Please Almanac for 1947, that Liechtenstein became 
independent in 1866, and the reigning prince is Franz 
Josef II, who succeeded to the throne in 1938, and that the 
Landtag, or legislative chamber of Liechtenstein has 15 
members. 

The Court: Any objection? 

Mr. Gallagher: No objection. 

The Court: All right, I will take judicial notice of that. 
Is there.any reason why Mr. Deku may not return to Ger¬ 
many? 

Mr. Ingoldsby: We have no further need for him. 

Mr. Burling: We will make arrangements, then, to re¬ 
turn him as soon as we can. 

The Court:. All right. Mr. von Opel, I believe, will re¬ 
sume the stand. 

Whereupon— Fritz von Opel, resumed the stand, and 
having been previously duly sworn, was examined and 
testified further as follows: 

Cross Examination —(Continued) 

Mr. Burling (To the Clerk): Will you mark this? (Hand- 




By Mr. Burling: 


876 By Mr. Burling: 


ing a document to the Clerk) 


875 (Accordingly, a document purporting to be a copy 
of the Frankfurt Zeitung, was marked Defendant’s 
Exhibit 44 for identification.) 


Q. Do you recall, Mr. von Opel, that you testified 
day, that while you were in Germany you customarily read 
the Frankfurter Zeitung! A. Please! 

Q. Did you not testify yesterday that it was your custom 
to read the Frankfurter Zeitung when you were in 
many! A. Yes, definitely. 

Q. Now I will ask you to look at Defendant’s 
and I will ask you if you will agree that that is a 
stat of a page from the Frankfurt Zeitung for August 
193L A. Yes, I definitely read that 

Q. I invite your attention to an article appearing in 
middle of the page, “Verschaerfung der Devisenvorschrif 
ten”. A. Yes, sir. 

Q. Do you think that you read that! A. I 
member this, but it was common knowledge. 

Q. And will you read the article now, to yourself. 

A. Yes. 


Mr. Burling: I am sorry, I misspoke myself, if 
Honor please. I meant to say the date of this is October 1 
193L 


Q. And the substance of this article is 
expected that more stringent foreign 
— A. Not exactly, Mr. Burling. 

Q. Will you state what the substance is! 





590. 

part of it says that one expects the reflow of capital into 
Germany. 

Q. But is it not true that in so far as it relates to foreign 
exchange regulations, it states that a tightening of the regu¬ 
lations is expected to come momentarily? A. This article 
you referred to plays both possibilities one against the 
other. 

Q. Do you think you read this article? A. I can’t re¬ 
member that. 

Q. What is your best judgment now as to whether you 
knew on October 2 either that new foreign exchange regu¬ 
lations had been promulgated, or were about to be pro¬ 
mulgated? A. I think it was generally expected. 

Q. Going back to your conversations in Wiesbaden after 
your return from Mannheim, what did your father say to 
you, or what did you say to your father about calling in a 
new lawyer? A. We discussed this summary draft of this 
gift agreement in detail., 

Q. You did not have a draft, did you, on the 2nd of 
877 October? A. Definitely, yes; this draft I am refer¬ 
ring to is the one Dr. Hachenburg gave me. It is 
called Grundgedanken. 

Q. Dr. Hachenburg did not hand you any draft on October 
2, did he? A. I am. speaking about the paper called 
Grundgedanken, which Mr. Hachenburg gave me on October 
2 . 

Q. That is translated, the heading of that, “Fundamental 
Considerations”? A. That is the English translation, yes. 

Q. You call that a draft? A. I call it in so far a draft as 
this was used essentially for the final gift agreement. My 
father even called this draft too long, and wanted it cut. 

Q. What was said about calling in a new lawyer? A. I 
don’t remember exactly at what time my father mentioned 
Dr. Wronker-Flatow, it might have been prior to the 5th,. 
or it might have been in the morning of the 5th. 

. Q. What is your best judgment as to the day on which he 


mentioned calling in Wronker-Flatow ! A. It would be 
difficult to make a guess after so long time. 

Q. At any rate, what did your father say to you, and what 
did you say to him about calling in this person! A. As I 
just stated— 

878 Mr. Gallagher: Just a minute. 

Mr. Burling: May I ask counsel not to interrupt 
If there is an objection, it should be addressed to the Court. 
It is not proper to call out. 

The Witness: As I just stated, my father went over this 
draft, he checked so all the provisions he wanted were in 
it, and then I guess it was Monday morning when he asked 
Dr. Wronker-Flatow to shorten it a little bit and put it in 
proper shape. 

By Mr. Burling: 

Q. Did your father say anything to you about why he 
wishes to abandon the draft prepared by the leading lawyer 
of Germany, and have some other lawyer put it in proper 
shape! A. This, what we now call draft, and what you 
translated "Summary Considerations” were the paper along 
which Dr. Wronker-Flatow finally drafted the gift agree¬ 
ment In some parts it nearly verbally follows his outline. 

Q. Mr. von Opel, you have no trouble understanding 
English, do you! A. Sometimes, a little bit 

Q. When you fail to understand my question, will you 
indicate it and when you do understand my question, will 
you answer it. I said, what was said by your father as to 
why the draft prepared by one of Germany’s greatest 
lawyers should be set aside and another lawyer called 

879 in to put the matter in proper form. A. As I ex¬ 
plained to you before, there was a certain hurry, 

and he thought it— 

‘ Q. I asked you what was said, please—“My father said” 
— A. I told you that I do not remember those details. 
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Q. Do yon have any recollection as to what your father 
said on this subject! A. I stated it yesterday, that he 
didn’t want so much legal language, and so long a draft. 
He wanted it simplified and cut. 

Q. Did he say anything about your going back to Mann¬ 
heim to ask Dr. Hachenburg to prepare a simpler and 
shorter draft? A. No, he did not. He said to me the op¬ 
posite. He said even Dr. Hachenburg, whom he knows so 
long, he wants to make money and wants to write two or 
three or four different agreements. This short one, this 
outline is good enough for me. 

Q. What did he say about who would pay Wronker- 
Flatow for his services in drafting the instrument? A. He 
didn’t mention it to me. 

Q. Did you say anything to him about it? A. No. 

Q. Was there any discussion at this time with Wronker- 
Flatow about who would pay his fee for this legal 
880 service? A. I think it was not the intention of either 
party to pay or accept any fees for this short and 
quick redrafting of this summary consideration draft 

Q. At any rate, Wronker-Flatow was called in, you think, 
on the 5th? A. Yes, that’s what I remember. 

Q. Did you tell him that Hachenburg had expressed a 
desire to confer with your father about the legal problems 
involved? A. That’s what I told my father right away 
when I came from Hachenburg. 

Q. Again, you can understand my question, can you not? 
Did you tell this to Wronker-Flatow? A. To Wronker- 
Flatow, no. 

Q. You didn’t mention to him the fact that Germany’s 
greatest lawyer wanted to have a conference on that subject? 
A. No, that was hone of Dr. Wronker-Flatow’s business, he 
was just asking to shorten this specific draft. 

Q. He not only shortened it, he lengthened it in at least 
one respect, did he not? A. He put it into legal language. 

Q. Did he not put in new provisions that were not in the 
Hachenburg draft? A. I do not recollect that 
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Q. Do you not recollect that he inserted provisions 

881 about the male line of descent in the Opel family? 
A. Oh, yes. 

Q. That was not in Hachenburg’s draft, was it? A. That 
was not in Hachenburg’s draft That was done upon my 
wish. 

Q. When was it decided that yon should sail on the 
Europa which sailed from Bremerhaven on the 7th of 
October? A. The purpose of the straight wire to Mr. 
Smith had to do with that, I think. 

Q. I wonder if you will answer the question. When was 
it decided that you should sail on the Europa? A. I do not 
understand what you mean by “decided.” It was my in¬ 
tention to go to America as fast as I could go. 

Q. You and your father must have come at some time to 
a decision that you should sail on the Europa, is that not 
true? A. At a certain point, certainly, the Europa was 
leaving, as you said, on October 7, so, of course, it was nec¬ 
essary for me to make this boat, either in Bremen or Cher¬ 
bourg. ‘ # ' 

Q. When was it decided between you and your father that 
you would take the boat? A. I do not know the exact date, 
but it must have been on the 5th or the 6th. 

Q. And is it not the fact that the reason Hadten- 

882 burg’s draft was abandoned and Wronker-Flatow told 
to get up a quid: draft on the 5th was because you 

had to leave Wiesbaden on the 6th in order to catch the 
boat? A. There was plenty of time to redraft this dort 
agreement 

Q. Is that not the real reason for abandoning the Hacheh- 
burg draft, and having Wronker-Flatow get up another 
draft? A. The real reason, if you ad for the real reason, 
it was my father’s wish that not unnecessarily large amount 
of lawyer fees would be spent, and he even asked me, he 
said I should pay for the draft of Dr. Hachenburg. 

Q. What was the reason for the great haste in preparing 
the Wronker-Flatow draft of the gift agreement? A. 


There was no great haste, Mr. Burling. I think it wouldn’t 
take any lawyer longer than, let’s say, half an hour or an 
hour to take this summary considerations, or the principal 
points were in it, and put it in proper legal form. 

Q. You knew that Dr. Hachenburg thought it desirable to 
give further consideration to the matter, did you notf A. 
Yes. 

Q. Thank you. A. He expressed his wish. 

Q. That is what I said. The answer is, yes. A. Yes. 

Q. Thank you. You have been in contact with 

883 lawyers a great deal in your life, have you not? A. 
No, I can say unfortunately—fortunately not, it be¬ 
gan here in America. 

Q. You are not familiar with lawyers? A. No, definitely 
not. 

Q. Well, you have been in legal proceedings in connection 
with your father’s fine? A. That was after the drafting of 
the gift 

Q. I say now. A. Now, yes, certainly. 

Q. You have been involved in litigation since 1931 off 
and on right down to date, is that not true?* A. No, you 
couldn’t say that 

Q. In 1933 and ^ you were involved in the proceedings 
leading up to the fine? A. Pardon me, Mr. Burling, I was 
not involved personally. 

Q. You were associated with lawyers at that time, were 
you not? A. I talked to my father’s lawyers, if that’s what 
you mean. 

Q. Yes, that’s what I mean. And in 1936 you were in¬ 
volved, you were the principal witness in the Erik Deku 
prosecution, I believe. A. Yes. 

Q. And in 1935 you had Isidor Kresel and the firm of 
Davis, Polk take a case through the Treasury, through the 
District Court, and to the Circuit Court of Appeals 

884 in New York, did you not? A. Yes, that is what the 
lawyers did. 

Q. In 1937 you were sued by someone, were you not, in 



thift country? A. Yes, it was what you call a nuisance 
suit. 

Q. How much did you settle it for? A. I was sued for— 

Q. How much did you settle it for? A. It was settled, I 
think, for 13 or 15 thousand dollars. 

.. Q. Was it not closer to a hundred thousand? A. About 
which suit you are talking, Mr. Burling? 

Q. The suit in which you evaded service of summons by 
going to Montreal in 1937. A. Do yon mean the suit of Mr. 
Cole? 

Q. Yes. A. C-O-L-E? 

Q. That’s right A. He sued me, as I endeavored to tell 
you, for half a million dollars. 

Q. I asked you what you settled it for. A. And it was 
settled, if I remember correctly, between 12 and 15 thousand 
dollars. 

Q. It does not refresh your recollection if I suggest to 
you that it was closer to a hundred thousand? . A. 
885 Any suit which was settled for a hundred thousand? 

Q. Yes, that suit Is it not a fact that it was 
settled for about $100,000? A. That is the first thing I 
hear, Mr. Burling. 

Q. And you had lawyers in connection with the attach¬ 
ment of your father’s account in Switzerland, did you not? 
A. Yes, I employed lawyers in Switzerland. 

Q. And you had lawyers off and on in, connection with 
these various American investments which are the subjects 
of this action, did you not? A. Not to a great extent Of 
course, if you set up a corporation a lawyer has to do the 
incorporation work, and the statutes and all those things.* 

Q. You had lawyers in connection with your internment, 
did you not? A. Lawyers, as you know, you yourself, they 
are not admitted in those proceedings. They only couldt 
appear as so-called friends of the accused. 

Q. Did not Isidor Kresel file briefs in your behalf? A. 
Yes, he did. 
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Q. This case has been going on for years, has it not! 
A, Yes, unfortunately. / 

Q. And you have had lawyers in this case? A. Yes, defi¬ 
nitely. 

Q. Have you ever seen a lawyer, except Wronker- 

886 Flatow, who would draw up, who told you that he 
could draw up an instrument transferring an estate 

of $3,700,000, setting up complicated reserve entries in 
the space of half an hour from the time he is called in on 
the problem? A. There are no complicated interests to 
protect. You are implying something complicated. There 
was nothing complicated. 

Q. Did you hear Dr. Heinrich Kronstein testify the 
other day in this case? A. Yes. 

Q. Did you consider his testimony on the law, German 
law, relating to the terms of the gift agreement complicated 
or very simple? A. I think for a German lawyer rather 
simple. 

Q. Are you sure, are you absolutely certain that the gift 
agreement was executed on October 5, 1931? A. I am 
definite. 

Q. Please let me finish—and not on any other date? A. 
I am absolutely definite about it I would not remember, 
of course, this exact date, but I saw the document and I a 
day later I got the power of attorney. 

Q. Have you always been absolutely clear in your mind 
that the date was October 5,1931? A. No, sir, I only knew, 
if anybody asked me, when was this gift made, I only 

887 knew that it was about the end of September or be¬ 
ginning of October. I never could remember any 

specific dates, and all dates I mention now, I had to refresh 
my recollections; that is over 17 years ago. 

Q. There was a time when you were uncertain as to when 
this had been executed, is that not so? A. I did not get 
your question. 

Q. Was there not a time when you were uncertain as to 





the exact date! A. As to the exact date, that is possible, 
that I gave an answer that it was about September or 
October. It is absolutely possible that this exact date off¬ 
hand was not in my memory. 

Q. You were released from internment shortly after 
V-E Day, were you not? A. Yes. 

Q. And at that time this litigation was very important to 
you, was it not! A. At this timet I think the litigation 
did not start yet, or did itt Oh, yes, the first suit, I think, 
was brought in ’44, wasn’t itt 

Q. I believe so. A. Yes. 

. Q. When you were released from internment, did you 
not at once go and look at the documents, or try to get the 
documents together and consult counsel about this 
888 lawsuit t A. I personally had very, very few docu¬ 
ments, and we got most of the documents from the 
Department of Justice, and I certainly discussed those 
documents with my lawyers. 

Q. And as late as October 17, 1946, you were unable to 
state the date of the transfer correctly, is that not true? 
A. At this time I have not yet received, seen those docu¬ 
ments. The documents, most of them, were received by my 
lawyers about half a year ago, some even only a few* 
months, some even a few weeks ago. 

Q. And it is correct, is it not, that you were mistaken as 
to the date on which the transfer took place, when you were 
interrogated on October 171 A. You imply something 
which is not correct, Mr. Burling, I was asked without 
having any documents, without having any opportunity to 
refresh my recollection. 

Q. You made that statement. The question is simply, is 
it not true that you were mistaken? A. I was not mis¬ 
taken. I gave the date, September or October. 

Q. Now, Mr. von Opel, when did you see the gift agree¬ 
ment which is Plaintiff’s Exhibit 5, for the first time after 
your release from internment? A. Are you speaking about 
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copies, or are you speaking about photostat of the original, 
or the original itself? 

Q. I am speaking about any copy which you be- 

889 lieve to be a true and correct copy. A. I couldn’t 
offhand make a statement of the sort. It might even 

be that I had one in my files. 

Q. Don’t you know that you had one in your files? A. 
That is possible. 

Q. Is it not Exhibit R to your affidavit in the gold case? 
I show you now from Defendant’s Exhibit 8 page 138 a 
document, Exhibit R; is that not the English translation? 
A. I think that is the translation of it, yes, done around 
1934 or ’5. 

Q. Yes. A. Yes. 

Q. But that was available to you at all times in New 
York after you were released from internment, was it not? 
A. Oh, certainly. 

Q. And didn’t you refresh your recollection as to the 
terms of the gift agreement and the date of the gift agree¬ 
ment after you were released from internment? A. When 
I saw the document and read it, and it was dated October 
5,1 of course knew that the date of the gift was October 
5. 

Q. Then will you explain why you said the date was 
something else, when you were interrogated on October 
17,1946, by Government counsel? A. At this time— 

890 Mr. Gallagher: I object. The record does not 
reflect that he gave any other date. The record 

reflects the latter part of September or October. The 
record does not state a date. 

By Mr. Burling: 

Q. Mr. von Opel, were you asked this question when 
you sold these shares, the proceeds were deposited first 



in the name of your father, and did yon give this answer: 
“Those shares were given to me by virtue of this gift 
agreement I think it is September 31, is it not?” A. On 
which date? 

Q. September 31. Is that not what you said when you 
were interrogated on October 17? A. That was my recol¬ 
lection, without seeing any documents. I told you I only 
knew the about time. 

Q. You had the document available at that time. A. 
Pardon me, no. You always make surprise parties. You 
all of a sudden ask questions, and I said an about date. 

Q. But at this time you were very much concerned with 
this lawsuit. You had taken it through the District Court, 
and it was in the Circuit Court here, is that not true? A. 
But I had not yet gone into the details. 

Q. You did not take the trouble to look at the gift agree¬ 
ment, which was available to you in the record of 
891 the gold case, is that right? A. That is a rather 
general question, Mr. Burling. 

Q. Will you answer it, please? A. What do you mean 
by that? Certainly I had an opportunity to see it, but 
it’s at the time I didn’t pay any attention to refresh my 
recollection. 


Mr. Gallagher: I would like to ask Mr. Burling a ques¬ 
tion: Was the record of the gold case with Mr. Looney 
or Mr. Worthington in New York. 

Mr. Burling: The record of the gold case was obviously 
available to defendant and defendant’s counsel, who argued 
this case. 

The Court: I think we will have to adjourn at thi« time 
until two o’clock. 


(A recess was accordingly taken from 1230 o’clock, 
pjn., to 2:00 o’clock, pjn. of the same day.) 
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895 Fritz von Opel resumed the stand and was ex¬ 
amined and testified further as follows: 

Cross Examination (Continued) 

By Mr. Burling: 

Q. Just before the luncheon recess, Mr. von Opel, the 
question was raised as to whether you had access 

896 to the gold case affidavit at the time you were ex¬ 
amined by Mr. Looney and by Mr. Worthington in 

New York in 1946. 

Did you have that gold case affidavit before you at that 
hearing? A. I don’t remember it. 

Q. I will read you these questions and these answers 
and see if it refreshes your recollection. 

Mr. Gallagher: Will you indicate the page, please? 

Mr. Burling: Starting at page 45— 

By Mr. Burling: 

Q. (Beading) “Question: When did you first become 
connected with Uebersee? 

“Answer: I think all of those details are stated in my 
rather exhaustive affidavit in the gold case, and offhand I 
can only say I acquired control in the early thirties. 
“Question: In the early thirties? 

“Answer: Yes. I think all the details as to how much 
was paid, and how it was paid, are all mentioned in this 
affidavit.” 

Does that refresh your recollection as to whether you 
had access to the gold case affidavit at the time of that 
interrogation? A. It is possible that Mr. Connor had it. 
Q. But you referred to the affidavit as “this affi- 

897 davit”, in that proceeding, didn’t you? A. I don’t 
remember whether the book itself was present at the 
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Mr. Burling: If Your Honor please, Mr. Gallagher 
asked me to state as a fact whether the book was present. 
I am advised, whether or not Mr. von Opel produced it, 
Mr. Worthington did have it at that time. 

Mr. Gallagher: I asked on what page that portion about 
Plaintiff’s Exhibit 31 was read from. Was that before 
page 45, or afterf 

Mr. Burling: I don’t know. We will tell you in a moment; 

Mr. Baum: It is page 51. 

Mr. Gallagher: Had the affidavit been shown at the 
time? 

Mr. Burling: Are we conducting a lawsuit, or a general 
conversation? 

By Mr. Burling: 

Q. Do you know of your own knowledge, Mr. von Opel, 
whether on October 5 Wronker-Flatow consulted any law 
books before drawing up Plaintiff’s Exhibit 5? A. I* 
couldn’t tell you that. Mr. Wronker-Flatow had his own 
office. 

Q. If you don’t know, the answer is no, and let 
898 us proceed. A. No. 

Q. Do you know whether he gave any study to 
the provisions of the German income tax law? A. I do 
not know that. 

Q. Did you have any discussion with him on this day 
as to who would pay the tax on the income which might 
accrue from the proceeds of the gift? A. I don’t think 
that this question at this time was discussed at alL We 
all knew that ultimately some income tax had to be paid. 
The only question was whether my father paid it when 
he sold it, or whether I paid it when I sold it. 

Q. Are you talking about income tax now, or what we 
call a capital gains tax? A. You asked me about an income 
tax, and I thought you both meant a capital gains tax. 

. Q. I am talking about income which might accrue in 
the future from the proceeds of the 600 Opel shares. 
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Was there any discussion between you and your father 
and Wronker-Flatow as to who would be liable for the 
income tax on that income? A. As no income was stipu¬ 
lated in the contract, I don’t know what you refer to, Mr. 
Burling. What income do you mean? 

Q. Income which would accrue. You have testified al¬ 
ready, Mr. von Opel, that your father told you that 

899 the proceeds of these 600 shares would bring in 
an income of nearly a million marks a year. That 

income would be taxable to somebody, wouldn’t it, under 
German income tax law? A. No. I think, Mr. Burling, 
you are mixing things up. We speak about a million 
income just as a matter of speaking. If those shares 
would be sold against dollars, of course, the income would 
be in dollars. 

So it was only in a manner of speaking we said 20 per 
cent I should keep and the other 80 per cent I should 
account to my sister. Whether the income was in marks 
or in dollars, it didn’t make any difference. It was an 
accounting process. 

Q. Whether or not it was in pengos or dollars or marks 
or pounds, it would be income and somebody would have 
to pay the income tax on it—isn’t that so? A. No, Mr. 
Burling. 

Q. Will you explain why the income, which in the marks 
equivalent would be a million marks a year, would not be 
taxable to somebody? A. It depends upon how it is taxable. 
If the securities were put into a corporation, it would 
be different. 

Q. Fine. And did you have any conversation with 
Wronker-Flatow about this income tax problem? A. I 
think not. I don’t remember it. It might have been; I 
don’t remember it. 

900 Q. You don’t have any present recollection of 
any talk at all about the problem of who would 

have to pay the income tax on the income? A. I think it 
was not one of the matters with which we were concerned 
at the time, Mr. Burling. 
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Q. Did you have any discussion as to what effect, if 
any, upon income tax liability the so-called usufructuary 
provisions might have? A. I think in the letter of Dr. 
Hachenburg— 

Q. The question is conversations between you, Wronker- 
Flatow and your father. A. I don’t remember these con¬ 
versations. 

Q. So far as you know, you did not have any? A. My 
father never wanted to draw any income. So it was im¬ 
possible that he figured income taxes for himself, on an 
income he didn’t want to draw. 

Q. A lot of people don’t want to pay income taxes that 
do have to pay them. Isn’t that so? A. Yes. But I was 
the one, you see, concerned with this question, and not 
my father. 

Q. And did you and Wronker-Flatow discuss the pos¬ 
sibility— A. I don’t think so. 

Q. Let me finish the question, please. 

Did you and Wronker-Flatow discuss the possi- 
901 bility that you would have to pay the income tax 
on the entire income, even though you were allowed 
to keep only 20 per cent of it for yourself? A. I think 
you don’t see, Mr. Burling, the provisions of the gift 
agreement. 

Q. You are absolutely right. A. You don’t see it. 

Q. I certainly don’t. But did you have any such discus¬ 
sion with Wronker-Flatow? A. I don’t think I had, because 
he wasn’t my lawyer. 

Q. And you don’t think your father did, either, do you? 
A. I am certain that my father didn’t ask him about in¬ 
come taxes on an income he never intended to draw. 

Q. But the income did accrue. What was- going to hap¬ 
pen to the income? A. I would have to pay the taxes, if 
there was an income. 

Q. All the tax? Is that right? A. It depends if it is 
incorporated in a corporation, or it depends upon the 
state of it 
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Q. But somebody was going to own these assets. A. 
Certainly. 

Q. And somebody, therefore, would receive the income. 
Isn’t that so? A. Certainly. 

902 Q. And yon were to receive 20 per cent of the 
income. Isn’t that so? A. No. 

Q. Isn’t that what you testified to two days ago? A. 
That is not— 

Q. Isn’t that what you testified to two days ago? A. I 
told you it was just an accounting procedure. So I had 
to account for the remaining 80 per cent with my sister. 

Q. But did you not say your father said, “I want you 
to have 20 per cent, which will be about as much as your 
salary previously was, and the rest of the money is for 
the benefit of your sister”? 

Mr. Gallagher: Your Honor, I have to interrupt Mr. 
Burling. The record, I am certain, does not state that to 
be a fact, that the rest of the money was for the benefit 
of the sister. 

The Court: He can ask the witness what his recollection 
was. 

By Mr. Burling: 

Q. Didn’t you say that? A. That the 80 per cent was 
for the benefit of my sister? 

Q. Isn’t that right? A. How could I say it, when it 
was for accounting purposes? 

903 Q. Who was to be liable for tax purposes, as you 
understood it? A. For tax purposes, always the 

owner of the property was liable. 

Q. Fine. Who did you understand was to be liable for 
the tax on the 80 per cent of the income? A. You cannot 
separate those two groups. 

Q. Can’t you answer my question? A. No, I cannot 
It isn’t clear, Mr. Burling. I am sorry; I don’t understand 
it 
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Q. Twenty per cent of the income was to be held by 
you, you testified. That leaves 80 per cent. A. I didn’t 
say it was to be held by me. 

Q. Or used by you. A. I said there were those figures 
to be used for accounting purposes. 

Q. Didn’t you testify on direct examination that your 
father said you were to take 20 per cent, which would be 
about the same as your salary— A. He wasn’t— 

Q. Didn’t you testify to that effect? A. I testified that 
both children should be on an even footing. 

Q. Mr. von Opel, please answer my question, so we will 
not be here indefinitely— 

904 Didn’t you testify that 20 per cent was to be 
used by you as the approximate equivalent of your 
old salary? A. That is the reason that my father— 

Q. Did you testify to that effect? The answer is yes 
or no. A. I do not recollect—if the record will show it. 

Q. You don’t know whether you testified to that or not? 
A. I testified in general about this accounting procedure. 
You are mixing up two things, Mr. Burling. No income 
tax authority in the world would accept a division of 
80 per cent and 20 per cent I could not come to the 
American tax authorities and say I only got 20 per cent. 
I had to pay the income tax, as the owner of the property, 
of the full 100 per cent 

Q. Let us talk about the German tax authorities. What 
did you intend, on October 5, to do with respect to the 
income tax, in Germany, due on the 80 per cent of the 
income? A. Pardon me. I was not concerned with any 
income tax in Germany, because I was living outside of 
Germany. 

Q. All right. A. So no income tax to pay inside of 
Germany was due. 

Q. And it was contemplated that if these shares were 
sold, the proceeds would be invested ultimately in the 
United States? Isn’t that true? A. It was left to me, 
what to do about it. 
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905 Q. And you intended to invest in United States 
properties, didn’t you? A. I did that, yes. 

Q. You intended to do that, didn’t you? A. The inten¬ 
tion at this time, Mr. Burling, wasn’t clear. There was 
a chance that if General Motors would have accepted my 
proposal for the gold clause, that I would have gone on 
with the escrow agreement 

Q. I said a if”—that if you sold the Opel shares, you 
intended to buy American investments, didn’t you? A 
It didn’t necessarily mean American investments—some 
investments. 

Q. You knew, wherever you were going to live, you 
would have to pay an income tax, didn’t you? A. Defi¬ 
nitely. 

Q. And was it your understanding you were going to 
have to pay an income tax on all of the proceeds? That 
is, on every cent of income derived from these shares all 
the shares, it was to be taxable to you? Is that your tes¬ 
timony? A. I think the owner has to pay the income tax. 

Q. Fine. Will you answer my question? A. And the 
law looks to the beneficiary owner. 

Q. line. I want an answer to my question, and not a 
lecture on abstract law. A. I do not understand you, 

906 Mr. Burling, what you mean. Which country do 
you mean?—Germany? 

Q. Whatever country you were going to settle in and 
therefore were going to have to pay income taxes in, was 
it your understanding that you were to be liable for all 
of the income? A. Certainly. It depends. In some coun¬ 
tries you can make agreements on the amount of income 
tax you pay. That all depends. It is such a general ques¬ 
tion. If you ask me a specific question, I can answer it 
clearly. 

Q. At any rate, the tax problem was a very involved 
one, was it not? A. At this time the tax problem didn’t 
bother us at all, Mr. Burling. 

Q. Won’t you agree at this time the problem of who 
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had to pay the income taxes was an involved problem? 
A. Not at all What was involved about it? 

Q. Ton haven’t been able to tell me what was your 
understanding about the income taxes yet, have you? A. 
I told you that in every country the owner or the bene¬ 
ficiary owner has to pay the income taxes. That was dear 
to me from the first. 

Q. But since we do not know who the owner of this # 
property would be, under the usufructuary provisions, 
we don’t know who was to be liable for the income taxes. 
A. Pardon me. The ownership of title was always 

907 clear. 

Q. It is clear to you that tax liability does not 
run to the owner of title, but to the person who gets the 
beneficial interest in the income? A. The beneficial owner, 
yes. 

Q. Who the beneficial owner of this property was to 
be, under the gift agreement, is by no means dear. Isn’t 
that true? A. No, I didn’t say that. 

Q. Isn’t it true that it is by no means clear who the 
beneficial owner would be? A. If my parents would not 
draw any income, I would be the beneficiary, I would have 
to pay the entire income taxes. I could only claim an 
exemption for the part eventually drawn by my parents, 
if they desired. 

Q. But you had no discussion whatever with any lawyer 
prior to drawing up this instrument? A. On income 
taxes? \ 

Q. Yes. A. No. 

Q. Did you ask Wronker-Flatow as to whether you could 
minimize the taxes by assigning the proceeds of the gift 
to a holding company? A. I think I did not discuss this 
problem with Dr. Wronker-Flatow. 

908 Q. Is it not true that you told Dr. Hachenburg 
that a man named Faust is concerned about the 

problem whether or not any income tax may be payable 
under the provisions of Section 30, subsection 1, of the 
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Income Tax Act, “If your son sells the shares which you 
transferred to him by way of gift”? A. I think that has 
to do with the capital gains tax. 

Q. I see. But Faust did raise a problem about the 
capital gains tax, did he? A. Certainly; everybody 
knows— 

Q. Did he? The answer to that is yes or no. A. Yes, 
I think so. I didn’t speak to Dr. Faust. 

Q. But you did tell Dr. Etachenburg that Faust was 
concerned about it, didn’t you? A. Yes, that is possible. 

Q. Will you look at Plaintiff’s Exhibit 7 and see if you 
and Hachenburg did not have an extended discussion 
about income taxes and other tax liabilities (handing)? 

I refer you to paragraph 5. 

Mr. Ingoldsby: Is that paragraph numbered 5? 

Mr. Burling: Yes. 

May I hand Your Honor the paragraph there (indicat- 
ing)t 

By Mr. Burling: 

Q. Does that refresh your recollection whether you 
had a detailed discussion with Hachenburg? A. 
909 Dr. Hachenburg refers to two different kinds of 
taxes— 

Q. Will you again, once more, please answer my ques¬ 
tion? 

Does that refresh your recollection as to whether you 
had a detailed discussion on October 2,1931, with BUtchen- 7 
burg about taxes? A. I do not know that. I do not re¬ 
member it, because this letter was written after I had 
left 

Q. But does that letter not refer to a matter communi¬ 
cated to Hachenburg by you? 

Will you look at Section 5 again? A. I don’t find any 
such reference in paragraph 5. If you will show it to me. 
I read it all over, but I didn’t see it. 














